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Convenience 


More than 20,000 A£tna repre- 
sentatives assure Aitna policy- 
holders an immediate and 


convenient service —anywhere, 


any time. 


The Aitna Life Insurance Company + The 4/tna Casualty 
and Surety Company * The Automobile Insurance Company ° 
The Standard Fire Insurance Company of Hartford, Con- 
necticut, write practically every form of Insurance and 


Bonding Protection. 


AETNA-IZE 


SEE THE 42TNA-IZER IN YOUR COMMUNITY—HE IS A MAN WORTH KNOWING 
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For Both Kinds of Lawyers 


The fact that The Corporation Trust Company’s services in incor- 
poration and statutory representation are used to the exclusion of all sim- 
ilar services by such a large proportion of the country’s ablest and most 
experienced corporation lawyers does not mean that those services are any 
the less useful or available to the lawyer with less frequent need for them. 
On the contrary, many of the companies in the organization of which we 


serve the attorneys are the 
first, or nearly the first, com- 
panies organized by those 
attorneys. In such cases the 
precedents and _ pointers 
which The Corporation 
Trust Company brings to 
their assistance enables such 
lawyers to serve their clients 
with all the finesse of the 
long experienced corpora- 
tion lawyer. 


Chicago, 112 W. Adams Street 
Pittsburgh, Oliver Bidg. 
Washington, 815 15th Street N. W. 
Les Angeles, Security B 

Cleveland, Union Trust Bidg. 
Kansas City, R. A Long Bldg. M i 
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Portland, Me., 281 &. John St. 
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The Corporation Trust Company System 


1S Exchange Place, Jersey City 

Combined Assets a Million Dollars 
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Detroit, Dime Sav. Bank Bldg. 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 








The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
In Compact Form Requiring Only Two Book Case Units 








$5.00 SSRRSSRES eS. YEARS 
pistetedetedeteded | 2e 


LESZEZASELE solue a. 


Nothing like it 

ever offered in 

the history of 
Law Books 


Worth 
the Price 
las Rent 
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Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


274 Volumes 
Contained in 
29 Compact 
Books. 

99c Per Vol- 
ume, or 

$271.26 for 274 
Volumes 





esi 
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A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


CAUTION! 


This is the only reprint of the Official Edition. Do not 
Confuse it with any Cheap Edition of Unofficial Reports. 


DELIVERIES NOW BEING MADE 





The Banks Law Publishing Co. 
20 Vesey St., New York City 


to me, carria B complete oct of United States 





Deliver paid, Supreme 
Court Reports, Official Edition Reprint, consisti 1 to 274 


Official Edition, in 29 books, at 99c per official lh... (274x99c= 
$271.26). I agree to ge for said books as follows: $5.00 with order 
and $5.00 a month until entire amount has been paid. 

Also enter my suponrigtion for advance parts and bound volumes of 
the Reports of the United States Supreme Court, to be delivered to me as 
issued, for which I agree to pay $6.00 per year. Continue my subscrip- 
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Mail This Coupon Today 





tion until otherwise advised. 

All books delivered under this contract remain the property of sows 
company or your assigns, until same are id for. In case of my 
to meet any hh § installments wi 60 days after maturit 
of said installments remaining unpaid shall, at your option, imm — X. 
become due and payable. 

This order is subject to your approval. 
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To Print Complete Sacco-V anzetti Record 


NNOUN( MENT is made of the forthcom 
d \ ing publication by Henry Holt and Company 
of the complete transcript of the record of the trial 


f Sacco and Vanzetti in the courts of Massa- 
husetts and subsequent proceedings There are 
to be six octa umes, each of about 1000 pages 
ind “with the eption of the addition of explana- 
tory title pages table of contents, and an index, 


the record is be printed without any change 


whatever.” The first volume was published this spring, 


and the plan is the succeeding volumes to appear 


during the summer and early fall. No profit what 
ever, we are told, is to accrue to the publishers or to 
nvone else interested The price of $25 for the 
et is merely sufficient to defray the bare expenses 
{ the project 

\ prefatory note setting forth the details of the 


an is printed in the first volume. This note is signed 
by Newton D 
Burlingham, John W. Davis, Bernard Flexner, Ray- 
mond B. Fosdick, Charles P. Howland, Victor Mora- 
wetz, Charles Nagel, Walter H. Pollak and Elihu 


Root. The reasons for their approval of the publica- 


ker, Emory R. Buckner, Charles 


mn are given in part as follows 
‘The Sac Vanzetti case is without doubt an 
historical trial \s such it promises to be a sub- 
ject of controversy and discussion for many years 
to come. It is portant that the complete record 
all the proceedings in the case should be avail- 
able and accessible to historical students. Very 
few copies of the record are now in existence, and 
these practically not within reach of inquirers. 
Without the record, comment and criticism must 
be partial, 1f t partisan; with it, there can be no 
excuse for misrepresentation through ignorance or 


lecsio _ 
lesigi 
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Helping the Young Lawyer 
HE proposal to amend the Constitution of the 

\merican Ba, Association by removing the 
requirement that the applicant for admission must 
have been a member of the Bar for three years 
prior to the application is a natural consequence of 
the profession’s keen realization of its duty to the 
younger members. Few subjects of recent years 
have received more careful thought than ways and 
means of bringing the new members of the Bar 
under proper professional influences and thus mak- 
ing sure that they begin their careers with right 
ideas of their duties and responsibilities. Today 
perhaps in a majority of the larger Bar Associa 
tions an effort is made to impress the novices at 
the outset with the seriousness and importance of 
their functions as officers of the court, and in many 
\ssociations there is a continued effort to carry 
out a program of social contact and professional 
aid in their interest. A good illustration of the 
latter sort of assistance is furnished by the follow- 
ing extract from a recent issue of the Ohio Law 
Bulletin and Reporter: 

“The younger lawyers of Cleveland are now getting the 
benefit of lectures on the practical problems of the practice 
of law given by three different organizations, namely, the 
Cleveland Bar Association’s Informal Conference Groups; 
the Cuyahoga County Bar Association’s Moot Court Group, 
and the Ohio Lawyers Club 

“The Ohio Lawyers Club, incorporated October 15, 1926 
is a luncheon group which first came into existence as the 
Young Lawyers Club of Cleveland, on November 16, 1925 
The club has as its first purpose the promoting and 
furthering of wholesome and ethically approved interests of 
its members and all young lawyers generally throughout the 
state of Ohio The club meets twice each month on 
Wednesday at noon in the Tavern to listen to forty minute 
talks by leaders of the bench and bar of Cleveland. 


“For example, some of the topics discussed heretofore are: 
‘Building a Clientele’; ‘Law Office Systems’; ‘Land Sale Pro- 






































— 


’ 
; 
' 
; 
; 





a 














298 AMERI( AN | Bar ASSOCIATION JOURNAL 


cedure in Probate Court’; ‘Rules of Court’; ‘How to Succeed 


at the Bar’; ‘Impaneling a Jury.’ 


“The Club is a non-partisan organization taking an active 


interest in discussing the legal pre business problems of the 


day. During the luncheon and before the talk, members dis- 
cuss their common problems with each other. This creates a 
fellowship which approaches in benefit the Inns of Court of 
London, England.” 

The “Young Lawyer's Section” of the Los 
Angeles Bar Association, organized at a meeting 
held on May 24 of the present year, shows one of 
the ways with which that very active organization 
is dealing with the problem. At the organization 
meeting an address was made by President Hubert 


T. Morrow of the Los Angeles Bar. 


Rufus Choate in Hall of Fame 

N May 10 a bust of Rufus Choate cast in 
O bronze was unveiled in the Hall of Fame of 
New York University with appropriate ceremonies. 
The address at the unveiling ceremonies was made 
y Hon. Joseph M. Proskauer and appears in an- 
other part of this issue. The bust was unveiled by 
the Misses Helen and Priscilla Choate, daughters 
of Joseph H. Choate and relatives of Rufus Choate. 
It was presented by Mr. Henry D. Williams as 
the gift of the members of the Association of the 
Bar of the City of New York and of Mr. Richard T. 
Crane Jr. of Chicago. Mr. Crane had previously 
restored and made a museum of the Rufus Choate 
home on Choate Island, Mass. 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. Tel. Wilmington 132 


Price $3.00 Postpaid 











Wilmington, Delaware 














For Accurate and Uniform Crime Records 

HE International Association of Chiefs of Px 

lice has appointed a representative committe: 
of police officials to study and report upon the ques 
tion of how to secure adequate crime records and 
in particular, to obtain a greater degree of uni 
formity in criminal statistics. Commissioner Wil 
liam P. Rutledge of Detroit is chairman of th 
committee and Dr. Lent D. Upson of the Detroit 
Bureau of Governmental Research is chairman « 
an advisory committee which will cooperate wit! 
the police representatives. Bruce Smith, 26! 
Broadway, New York City, is the Director of the 
investigating committee 

“It is not the committee’s purpose to collect or 
attempt to compile crime statistics,” says the an 
nouncement of the undertaking. “Its aim rather i 
to prepare a simple and reliable system for record 
ing criminal complaints and certain elementary 


facts concerning persons taken into custody. As a 


means for placing such records upon a comparable 


basis, tt is proposed to examine the criminal laws 


of the forty-eight states and the District of Co 
lumbia, and upon this secure fact-basis to present 
a uniform classification of major offenses whicl 
will fit existing definitions of crime in every juris 
diction. ah 
“The interest and cooperation of the United 
States Bureau of the Census and of the United 
States Department of Justice are assured Th 
way will be open for the establishment of a regis 
tration area for crimes and criminals such as is 
now maintained for certain vital statistics. It is 





THE COMPILED 
GEN ERAL LAWS 


FLORIDA 1927 
Annotated 


A new official compilation of the Laws of 
Florida, including those passed by the 1927 
Legislature. 

Authorized by the Legislature and by procla- 
mation of the Governor, to be accep ‘ted in all 
the courts of the State as prima-facie evidence 
of the tenor of all public statutes of the State in 
force enacted prior to July 1, 1927 

The annotations are not only from the Florida 
Supreme Court, but all Federal decisions con 
struing the Laws of Florida are included. They 
are arranged in an alphabetical manner under 
appropriate sections. 





Five Volumes, Buckram, $100.00 delivered 





A prospectus, showing sample pages, mailed on request 
THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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in accurate knowledge of the 


| 
ution of major crimes through- 


imber and distril 


ut the United States will furnish a basis for at- 
king’ crime at the source. 
“Full advantage will be taken of the practical 


perience of e departments and other public 
ncies in this <<.” 


“Fundamentals of the Law” 


[ has been suggested by a member of the Com- 

| mittee on At an Citizenship of the American 
ar Association that the subjects of the addresses 

n “Fundamentals of the Law” recently broadcast 

the Associat f the Bar of the City of New 


ful to local committees desiring 
for Constitution Week and 
compliance with this sugges- 
following program, which con- 
» with ar address by President 


rk would be 
arrange programs 
tion we print tl 
luded on June 


occasion 


Silas H. Strawn of the American Bar Association 
n “The Three Departments of Government :” 

“What Is the Constitution?” by Louis Mar- 
hall; “Law, Liberty and License,” by Charles H. 
luttle; “The | g Law,” by Judge Frederick E. 


Crane; “Birth of the Constitution,” by James M. 
Beck; “Magna irta,” by William D. Guthrie; 
Great Writ of beas Corpus,” by George Gordon 
Battle: “Fundamentals of International Law,” by 
Prof. Charles Cheney Hyde; “Searches and Seiz- 
ires,” by Prof. Young B. Smith; “Benefits and 
Burdens of Citizenship,” by Henry W. Taft; “Due 
Process of La by Dean Roscoe Pound; “Su- 
preme Law of the Land,” by George W. Wicker- 
sham; “The Nat and the States,” by Charles E. 
Hughes; “Ft m of Speech,” by Dean Frank H. 
Sommer; “The Federal Bill of Rights,” by John 
\\ Davis; i he hree Departments of Govern- 
ent,” by Silas Strawn 


Opportunities of Judicial Council 


HE wide range of usefulness open to the 
Judicial ¢ recently created in North Da- 


' 


kota is pointe in the following extract from 
“Bar Briefs,” tl ficial organ of the North Dakota 
Bar Associatio1 


nfidence in the breadth of vision 
of the mem! ff the newly-organized Judicial 
Council of this State, and only by wav of emphasis, 
ittention is again directed to the act creating the 
Council, and tl uties and rs as therein de- 
fined. No one the right to expect or insist that 
the Council sl mmediately bring forth results, 
r even present a precise program, covering the full 


“With full 


pe we 


scope of the isions of Chapter 124 of the 
Session Laws 27. It may be suggested, how- 
ever, with propriety, and solely for the purpose of 
emphasis, that the broadest view be taken of the 


provision ‘to n 4 continuous study of the opera- 
tion of the judicial system of the State,’ and that 
‘the power to organize a bureau of statistics for the 
purpose of gathering information relating to crime 
and criminal civil litigation’ be recognized as 
among the most important and far-reaching. 

“The and amendment of rules of 
practice and procedure has been, and will continue 
to be, a y essential part of the work of the 
courts, and now also of the Council, but it would 


adoption 


very 


CURRENT EVENTS 
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certainly appear to be an undervaluation of the 
need for, and the opportunities presented by, Chap- 
ter 124 of the 1927 Session Laws, to fail to place 
the greater emphasis upon the other provisions of 
the Act, particularly those referred to herein. Pro- 
cedure might readily be simplified and yet court 
business be not expedited nor justice better admin- 
istered, and the latter is really what we seek. May 
the plans be laid as broadly as the opportunities 
presented by the delegated powers.” 


Louisiana Code Commission Reports 


HE Louisiana Code Commission recently pre- 

sented the final draft of a proposed revised code 
of criminal procedure to the Governor. It makes a 
number of recommendations which other bodies 
that have been investigating in this field regard as 
essential to a more effective administration of crimi- 
nal justice. Among other things, the proposed code 
gives the trial judge the right to instruct the jury 
both on the law and the facts and to make just com- 
ments on the weight and sufficiency of the evidence 
and the credibility of witnesses ; eliminates the pres- 
ent law forbidding district attorney or judge to com- 
ment on defendant’s failure to testify ; provides for 
examination of prospective jurors by the judge 
alone ; attempts to fix responsibility for the abuse of 
continuances by putting the matter within the dis- 
cretion of the trial judge, not subject to review by 
any other court; requires the plea of insanity to be 
set up as a special and separate plea and to be tried 
and disposed of before the trial of the case on the 
plea of not guilty; simplifies the forms of indict- 
ments, that for murder simply reading, “Murder— 
A. B. murdered C. D.,” but allows use of other forms 
authorized by the law of the state; permits all 
crimes except murder to be prosecuted by bill of in- 
formation instead of on grand jury indictment, al 
though it does not make this method exclusive; 
broadens the scope of search warrants ; permits the 
district attorney to issue subpoenas for witnesses to 
appear before him in aid of his investigations; re- 
quires the district attorney to obtain the court’s 
consent before dismissing a case or entering a nolle 
prosequi; deals with the bail problem and other 
matters. 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 
can Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership. 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. 

All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for 
membership, have the applicant attach his cheque for $1.50 
for the last quarter’s dues, sign his own name as indorser 
of the application, and then send it to the office of the 
Secretary of the Association, Room 1119, The Rookery 
Building, 209 S. La Salle St., Chicago, Il. 

The machinery of the Association does the rest. 

Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 


I. MAURICE WORMSER 


A.B., LL.B., LL.D. 
Professor of Law, Fordham University School of Law 





CONTENTS 
Disregard of the Corporate Fiction—When and Why. 


Piercing the Veil of Corporate Entity. 

Voting Rights and the Doctrine of Corporate Entity. 

Legal Status of Joint Stock Associations. 

Power of a Corporation to Acquire its Own Stock. 

Legality of Corporate Voting Trusts and Pooling Agreements. 
May the Courts Compel the Declaration of a Corporate Dividend? 





“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author's state- 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 
of the Corporate Fiction.” 

Freperick E. Crane, 
Court of Appeals of New York. 


“I know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s small but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any one engaged in business 
who is not so interested ?”’ 

Russe_t BeNeEnIcT, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Departmen‘ 





Price $2.50 postpaid 
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THE ARMAMENT OF THE LAWYER 


Biographies of Eminent Members of the Bar Should Furnish Clue for Discovering Distinctive 
Characteristics of Successful Lawyer—Knowledge of Legal Materials, Suitable Profes- 
sional Character and an Understanding of the Structure of Society Indicated as 
Mainly Determining Legal Careers—What Sort of Education Will Nurture 
instil These Essentials? English and French Methods—American 

\ttitude Towards Legal Training—Present Needs* 


By JAMES GRAFTON ROGERS 


f Law School, 


involves first the definition 
of what his share consists 


RAINING a lawyer 
of what a la yer 1S, 


in the great cooperative machinery of human 
ife Innumerable ponderous words, some dull, 
some inspiriting poured from innumerable ros- 
trums for two usand years on this one topic. 


Che problem that faces the reader of legal literature 
in our rary or any other storeroom of 
law-minded books is not to find this subject but to 
find anything but this subject. The lawyer loves 
to talk about the lawyer's career and, what is more 
significant and unhuman, listen to others 
taik about it. The reason is obvious. The law 
itself is a prosy theme. It is forbidding when ap- 
proached abstractly. It is a fabric of dogmas, and 
artificial reasoning. Yet the career of the lawyer 
is one of the dramas of our civilization. The life 
of nearly any humble country practitioner is full of 
color and of significance to his own community. 
rhe collected iographies of great lawyers are 
sprinkled with the names of international heroes. 
Only the rollcalls of education rival the musters of 
the bar as a source of familiar historical personages. 
Even the names of soldiers are less familiar to those 


who have progressed | 


own iaw [ 


even to 


beyond the scope of grade- 


school readers and elementary histories. Twenty 
of thirty Presidents of the United States have been 
lawyers. Sixteen of the sixty-five tablets in that 
curious “Hall of Fame for Great Americans” at 


New York Unive 
brotherhood has 

The qualiti 
thing more cru¢ 


rsity bear names of lawyers. My 
conspicuous. 
that lead to success, and to some- 


» social efficiency in 


1 genius for being 


namely t 


the barrister are also much discussed, although less 
frequently. We will not stop now to quote re- 
corded comment explore the libraries on this 
theme. If you are interested—I am content that 


catalogues are available. You 
yn this subject much clouded by 


you are not—the card 


will find the page 


philosophy, encumbered with all sorts of conven- 
tions of thought and expression, and most of all 
usually posed attitude of idealistic advice to 
youth. Let us try to analyze the problem by avoid- 


ing the pulpit with its tradition of preaching and 
even the schoolroom with its emphasis on idealism, 
and turn instead to observed facts. If we could 
construct a composite picture of the successful 
lawyer, depicting not his grave eyes and deforested 
forehead but the features of his will, his store of 


*Convocat tT 4 ire I versit , * ! . £ 
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March 1, 


University of 
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knowledge, his outlook on life, we might then com- 
pare this delineation with successful men in other 
activities, and thus reach some insight into those 
parts of his attitude and equipment which are dis- 
tinctive. Everyone knows that health, energy, and 
ambition, for example, are factors in every human 
endeavor. We know also that manual skill is a 
special factor in the craft of the surgeon and the 
carpenter; that a physique and voice are important 
to the actor, and so on. We ought to be able to 
find in the accumulated biographies of the bar some 
clue to the distinctive terms in the formula for a 
successful lawyer. 


1, 


With this hypothesis in mind, I have rambled 
much in recent years through the biographies of my 
brotherhood. Do the same, and like the juryman 
who had himself vaccinated with a phonograph 
needle, you will become inoculated with a resist- 
ance to eulogy and a toleration of stilted praise 
that will make life more comfortable from now on. 
As a means of penetrating this fog of praise, the 
statistical method yields some possible results. If 
the formal biographies of conspicuous lawyers are 
analyzed, either by gathering a dozen full volumes 
and setting down the outstanding characteristics, 
strengths and weaknesses of the subjects, or by 
tabulating the relative frequency of characteristics 
mentioned in such collections of short lives as 
Lewis’ “Great American Lawyers,” (including 
ninety-seven lawyers) or Scott’s “Distinguished 
American Lawyers,” (with sixty-three), some gen 
eralizations begin to appear. The unevenness of 
the work of estimating, the idiosyncracies of au- 
thors, and even the peculiarities in choice of subject 
then become of minor importance. The dry figures 
check and supplement one’s own disordered impres- 
sions. Without repeating here the tabulations | 
have made for my own amusement, it is enough to 
say that the books named mention most frequently 
industry, legal learning, broad culture, strong will, 
oratorical power, moral courage, and human insight 
or sympathy in the descending order named as 
the sources of success in the dozens of great lawyers 
they describe. The weakness most often named as 
limitations on a lawyer’s success in such biogra- 
phies are spasmodic effort, lack of education, un- 
thrift, and ill health. 

Of the elements we have mentioned, industry 
and will power are general virtues which are ele- 





















































































































ments of success in many fields. Oratorical power 
belongs to the old regime, if indeed it ever con- 
trolled great eminence at the bar. The “gift of 
gab” looms greater in the conception of the general 
public and the Old South than it ever did in the 
view of the bar and bench. Today, at any rate, 
platform skill is a minor factor in the careers of the 
great percentage of lawyers. Sometimes the gilt 
seems to me a detriment to a career. If we disre- 
gard industry and will power as the common com- 
panions of greatness and eliminate oratory from 
our list as a disappearing factor, we find remaining 
three groups of qualities. The mrst is learning. 
This is manifestly important. Second, moral cour- 
age, and human insight or sympathy. These are 
character elements, and difficult to dissect. Yet 
clearly they are special qualities. They are of more 
importance to the lawyer than for example to the 
architect, the engineer, or the violinist. ‘Third, we 
find broad culture. 

With this rough hypothesis of the content of 
equipment for a legal career in mind, I have been 
examining this winter the lives of the fifty Presi- 
dents of the American Bar Association. The origi- 
nal object of this review was to trace if possible the 
extent and trend of the changes that are taking 
place in the career of the American lawyer. With 
that purpose before me, as well as a project later 
suggested, of compiling their biographies for the 
Association itself, a hasty tabulation was made ot 
the principal achievements, public and professional 
activities, writings, and reported peculiarities of 
these fifty men. The more recent Presidents of 
the Association the writer has known or seen. The 
careers of a few of the older figures are familiar to 
every one with an interest in American history. 
The names and places of many, however, are re- 
corded only in old professional literature, current 
periodicals, and the discarded volumes of contempo- 
raneous biography. The lawyer, like the actor, 1s 
transient in fame, unless, as has been often re- 
marked, he launches into public life. In many re- 
spects the lives of these fifty men are more signif- 
cant for our purpose than any other list that could 
be chosen. The list represents, on the whole, a 
roster of professional heroes, chosen by their fellow 
craftsmen as representing the current standard of 
success and leadership. Only five of the fifty are 
included in Dr. Lewis’ “Great American Lawyers.” 
Scott’s curious volume inciudes six. Although 
Scott’s book was issued in 1891 and Lewis’ in 1907, 
they agree on choosing four. The sixteen years 
difference in dates of publication and the fact that 
Lewis omits living men explains the failure of these 
books to include several recent bar Presidents, such 
as Elihu Root, William Howard Taft, Charles E. 
Hughes, and John W. Davis, but it is surely signifi- 
cant that the rough patterns of permanent fame 
indicated by the two books should vary so widely 
from the current choice of their times, as recorded 
by the list of Presidents. The American Bar Asso- 
ciation was founded only in 1878, but its Presidents 
have averaged about sixty years of age at their 
election. The early executives, the first twelve (to 
make some division line), almost span the century. 
Their average date of birth was 1820. All were 
dead when Lewis’ work was published. Yet Lewis 
lists only two of the twelve. The explanation is 
mainly that already hinted. The Presidents repre- 
sent professional standards; the book heroes reflect 
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public fame. lf so our list of Presidents is a better 
guide than the books to factors that lead to achieve 
ment in the guild itself and during a man’s own 
life. For other and different reasons, we should 
expect to find little useful material for our present 
purposes in Lord Campbell’s great biographies of 
the English Justices and Chancellors. The roster 
of the head officers of the four Inns of Courts, called 
Treasurers, would be a better guide to the type ol 
successful barrister that prevails in England. 

Turning then to our Presidents of the Ameri- 
can bar, reading confirms some previous observa 
tions. Character, character, character, rings through 
the published biographies and the memorial book- 
lets regarding the leaders. I have read their lives 
in contrast with the lives of groups of physicians 
and with a volume of scientists that happened to be 
in easy reach. The emphasis in the comments of 
the friendly critics of the scientists and physicians 
is nearly all in the terms of industry, originality, 
and technical skill. Industry, as already stated, is 
a term common to any formula for greatness. 
Originality is rare and little mentioned or cherished 
in the timorous domain of justice and social order. 
Technical skill, however, ranks next to general 
character in frequency of mention in the accounts 
of our Presidential heroes. Personal charm comes 
next. I take this to be a form or expression of 
character and broad sympathy of view. Oratorical 
power is often discussed, but perhaps half the time 
the man’s power in that direction is mentioned only 
to qualify or depreciate it. Breadth of culture and 
its equivalent, literary interest or skill, loom fre- 
quently. In twenty of the fifty cases mentioned, 
I now have in my hands a considerable quantity of 
biographical material, memorial addresses, and 
other similar printed matter. A rough application 
of the statistical method to the accounts of the men 
in the twenty cases has been made by grading the 
men in each of a dozen principal characteristics as 
mentioned by the consensus of their contem- 
poraries. This tabulation results in a rough finding 
that moral character, industry, technical legal! 
knowledge, personal charm, broad culture, ora 
torical power, human sympathy, and business skill 
are the qualities best remembered in these speci 
mens of American legal success. The qualities are 
mentioned in the frequency named, moral char- 
acter being emphasized in nineteen the twenty 
cases, and business skill in three 

None of you are more alert to the crudity of 
this quasi-scientific method of investigation than 
am |. I present it only as being a systematic 
method, the only means which seems available to 
us yet, to check and supplement the vague popu 
lar conceptions of what makes a lawyer. We have 
at least tried to criticize our preiudices. Perhaps 
some day the psychologist can he Ip us to a better 
method. 

Let us turn for a moment to 
approach, but for a moment only. 
a piece of social machinery. His peculiar part in 
the mechanism of social control is so indirect in 
the case of the private practitioner that sometimes 
he seems to be a mere incumbrance, a destructive 
parasite. Yet we all realize, when our personal 
exasperation over our last collision with the lawyer 
and the law is dulled, that the fraternity has been 
playing too large a part in the world for some 
thousands of years not to have some useful sig- 
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ificance. Society ultimately destroys the parasite. 
History is full of futile efforts to eradicate the law- 
er Neither Wat Tyler who invoked violence 


American Colonists who fumi- 


gainst him not 
vyer with his own poison, legis- 


ted against tl 


ition, exhibite ny originality The impulse is 
Id. The law is a class is not popular. Yet for 
this, he persists and is rewarded generously for 
laying his part in society 
For what es does society compensate the 
iwyer? The r rds men receive for efforts in 
fe are not entirely or perhaps even prit.cipally 
cuniary. Social prestige, power, reputation, even 


that flicker of fame, notoriety, and the longing to 
be remembered after death are baits by which so- 
ciety stimulates its workmen. Measured by these 
tests, the lawyer for many centuries in nearly every 
nation has been rewarded for performing two func- 
tions: first, for being a guid: and adviser to in- 
dividual men in their contact with the rules of con- 
duct laid doy society ; second, for being an 
expert on government and social organization for 
the communit irg We are paid for both ac- 


tivities, but newhat different and often ob- 


mit. ‘ roe 
c 


cure ways. | ers do not live by bread alone. 
rhe client he lawyer in money and social 
recognition. The community pays him in terms of 
prestige, power, al 1 fame 

The qualif ons required in these two capaci- 
ties seem to be principally three. I omit again such 
general qualities as industry, the ability to use 
books (often « scholarliness), adequate per- 
sonality, and so on, because those are factors 


equally accentuated in other occupations. For the 
| . | 


special tasks the law, we seem to need first, 


a knowledge of law itself, that is to say, not only 
its content of ctrines and concrete rules, but its 
method of thought and expression and its innu- 
merable and unrecordable customs. A lawyer must 
know something not only of the doctrine of estop- 
pel, which can be learned from text and cases, the 
statute of limitations, which can be rezd in a book 
or books, but also how a lawyer thinks about a 
statute which mentions only sheep straying on a 
roadway but means to include goats also. The 
legislator who fted the act had forgotten goats 
that morning. The lawyer must know also what 
deed form passes muster in his county and what 
unfortunate section of the constitution is ignored 
by common consent These last things, these 
processes of les thought and customary methods 
and attitudes of justice cannot be learned solely 
from books ot tures, but largely only by expe- 
rience, by wea loing with other men. 

Che seco main quality the lawyer develops 
for success is a special character or standard of 
daily conduct his is a matter of will and morals. 
He must hay r develop an ability to sustain 
trusts, to preset confidences, to subordinate his 
own views or interests to those of a client, to 
dramatize his case so he can battle fearfully where 
he has no personal fervor, and yet through it all he 
must learn to preserve enough sincerity and inde- 
pendence to and keep the confidence of 
courts. Final he needs a wide knowledge of 
society itself, of the motives that govern men and 
women, of the iy all sorts of business are done, 
of the history raditions of governing men, He 
must sense all that cloud of human experience, mis- 
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is a mere precipitation. I hazard the guess that 
the careers of lawyers are determined almost wholly 
by these three possessions: knowledge of legal 
materials, suitable professional character, and an 
understanding of the structure of society. Among 
older lawyers they become predominant in the 
inverse order. 


I] 


Assuming then that this is the stuff of which 
lawyers are made, what sort of education will nur- 
ture or instill these qualities? What experience 
have we behind us? 

The process of education for lawyers in such 
countries as England and France is available. In 
both these countries, the present conditions are 
the result not of any theorizing such as we have 
been doing, but of some centuries of trial and at- 
trition. The French advocate or English barrister 
of today is a tried product, the equal at least of 
our best element. He is effective for his client, 
has attained high social position, is reasonably paid, 
and is most useful and active in public affairs. 
The English practitioner as trial lawyer is a fine 
specimen of specialized skill. English justice is 
expensive, but it is simple, rapid, and commands 
general respect. The French bar has a wonderful 
history of courage and public service. 

In England, the prevailing lawyer type is a 
product of three stages of training. He has spent 
three years or more in studying what we would call 
liberal arts at a university. Oxford, Cambridge, or 
sometimes such schools as London, Manchester, or 
Edinburg, appear in all the biographies. In one 
of these universities, upon a spool of classics and 
literature, he has wound many threads of history, 
philosophy, and all the familiar adjuncts of Eu- 
ropean culture. Much energy has been devoted to 
debating unions, current affairs, and to an ex- 
traordinary amount of purely social life and con- 
tinental travel. He comes out of this process a 
highly developed social animal, with much insight 
into the history and the accumulated thought of 
mankind. He has developed no skill to earn a 
living but has been made ready. He is next re- 
quired to devote three years to law study, the 
actual rule being merely that he must enroll in one 
of the four London Inns of Court and eat six din- 
ners at the inn dining room in each of twelve terms 
which go to make up the three years. He passes a 
preliminary examination at the end of two years 
and a final one at the end of three. These are real 
examinations, given by a joint committee of the 
four societies. Lectures are conducted in the Inns, 
but their value has varied in cycles down the years, 
and recently the tendency for most university men 
is to pursue law during these years at the univer- 
sity law schools, preserving a nominal membership 
at the Inns. Much Roman law, historical law, and 
other abstract courses are in vogue, but parts of 
the studies are applied law. At the end of this 
period our young Englishman is admitted to the 
bar, not by the courts but by the Inns. He has 
even then no prospect of practicing. Custom, quite 
as effective as any statute, requires that he serve 
an apprenticeship to some lawyer as a “devil” for 
at least three years more, usually paying an annual 
fee for the privilege of attending his master, sitting 
for days in court to watch the treacherous docket 
and then summon his superior when the case is 
called for trial. He gradually gets into subordi- 
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nate work and finally by favor or fortune is pe 
\t the end of this period 
of “deviling,” which often extends to five years 
or more, he can hire chambers and launch out for 
himself. Any form of partnership is forbidden the 
English barrister. 

Under this scheme, the normal English lawyc: 
has spent at least nine years since he left the equi 
alent of high school, three in academic education, 
three in legal education, and three in apprentice 
ship. Reverting again to our list of primary quali 
fications, he has built a broad foundation in the 
humanities, has spent three years learning legal 
theory, three years more learning applied practi 
in a workaday office and court room. He has spent 
about six years in actual contact with the prac 
ticing profession, absorbing and watching its chat 
acter and conduct Che dinners alone, althougi 
many lawyers are not habituees of the Inns, give 
him the same sort of acquaintance with the prac 
titioners and the judges that life in a university 
club in a modern city will give with the principal 
local college men. 

I:xamine the English biographies for past per 
formances, to use a sporting phrase, and the cu: 
rent English “Who's Who” for living men. You 
will find not only that men like Birkenhead and 
Simon, leaders of the’ English bar today both as 
statesmen and barristers, are the product of this 
training, but that it is the almost unbroken rule. 
Even among the Metropolitan Police Magistrates 
in London, twenty-five in all, performing duties 
roughly equivalent to our justices of peace, police 
courts, and sometimes juvenile judges in the large 
American cities, this education prevails Fron 
partial records available with convenience, I can- 
not find a single one of these minor judges on mod 
erate salaries, who has not undergone this long 


mitted to “open a case.” 


and costly routine. The stevedore who was too 
noisy in Whitechapel, after a night of inebriation, 
faces an Oxford graduate in the morning. The 


offender is glad there is a man of that traininy 
to face. He finds his judge experienced, tolerant, 
brief with a first offender, troubled and ready to 
experiment again with the habitual wrongdoer, 
suspicious of zealous policemen, enraged by any 
unnecessary violence in arrests 

The French system of training the advocate 
and the French product are strikingly similar. ‘To 
begin the study of law, the French youth must pr 
sent a “Baccalauréat,” which certifies the comple 
tion of his secondary education This certificate, 
usually acquired at the age of seventeen to nine 
teen, represents an attainment about equivalent to 
our first two years of American college attendance 
The student then pursues three years of law study, 
much of it in the field of public law, political and 


legal science. As in England, most of the law 
curriculum is given to such general themes rather 
than to practice courses \fter passing a series oi 


examinations, he receives the government “license 
en droit.” As in England, a period of apprentice 
ship begins. He becomes a “stagiaire,” or proba 
tioner, in the Order of Advocates. Here for ai 
least three and not more than five years, he at 
tends weekly meetings presided over by the Baton 
nier or President of the bar, and three times a year 
meets with a group to study legal ethics. One of 
his duties as probationer is the defense of paupei 
cases. In both France and England the typical 
lawyer graduates at about twenty-two, but does 





not become a full-fledged lawyer until he is about 
twenty-five. Perhaps England is a year or two 
slower in allowing full recognition. Many student 


in both systems do not become lawyers in fact until 
nearly thirty, even with the advantage of sound 
and early education. 

The common factors of these French and An- 
glican preparatory courses for the bar, as near as 
can be gathered by considerable observation and 


reading, are already fairly evident. They have 
been described, of course, with my own conclu 
sions already in mind. Both systems contemplate 
for the lawyer a general cultural education. Both 
follow this by three years of law study In both 


this law curriculum is very broad in its content, 
with only a lesser emphasis on practical course 

The student in the jargon of the American college 
catalogue, takes a major in governmental and legal 
history and a minor in applied law. In both of 
these national plans, the student is subjected to a 
long period of exposure to the influence of the ma 
ture lawyer before he is released to guide or mis 
guide the public. In connection with both systems, 
writers emphasize their effect in building stand- 


ards of professional conduct and special attitudes 
| 


of mind In either of them, the student learns 
the details of practice after he has left the schools 
and in the actual arenas of performance. But he 
brings to this study at the workbench a matur: 
mind, enriched with study of much human experi 
ence, mapped with the general outline of legal do 


trines and theory—a mind which ought readily to 
gain command of the mass of custom and rubri 
which, after all, absorb the lawyer’s working hours 

In America, the apparatus for educating law 
vers is an undigested heterogeneous muddle. We 
are admitting men to practice with every degree of 
preparation from a high school education plus a 
smattering of legal phraseology to the other ex 
treme, namely a comprehensive academic educa 
tion followed by considerable training in legal 


theory. The great mass of men when they take 
the oath today are about a third of the way up 
this scale. The typical man—though it is impos- 


sible to arrive at an average or even a norm in 
the present helterskelter—seems to have about one 
year of slim college work and two years of reason 


law-school experience He enters the 


bar with little information in literature, history 
or the social and political experience of our race 


He enters the practice, moreover, possessing no 


ably good 


s 


closer contact with the actual daily work of a law 
yer than an apprentice carpenter would have if 
he had never had a saw or square in his hand but 
had read and been told about them for some years. 

So much for existing conditions They are 
familiar. Nearly all lawyers agree they are un- 
satisfactory. There are various impulses toward 
alteration. The American Bar Association, The 





\ssociation of American Law Schools, a few courts, 
some colleges, and many thoughtful men are grop- 
ine at the means and direction of 
\Vhen we can get some agreement as to where we 
should be, in legal education, the place we are now 
will be clearer by contrast, and the means of arriv 
ing at the other place will clarify as we see the 


hills and natural obstructions 
IIT. 


Che American attitude toward legal training is 


mprovement 


intervening 


—_ 


a curious contradiction of many of our familiar 























ational tradit Kducation, as more than one 
oreign observe remarkes almost the Amer- 
can national eligion Thomas Jetterson and the 
eaders of tl t ho first formed the political 
framework of tl government accepted as part of 
heir proposs eriment in democracy the neces 
tv tor ge creased common education. 
fterson’ the niversity of Virginia 
é eak of | because the political philosophy 
1 al arge in our general American 
ickgrouns ed a school of law. He him 
lt had stu iw under George Wythe at Wil- 
il und Mart ene atte! irds the first estab 
shed scho 1 law professorship in America. 
rhe facilitie egal education in America, at 
ist numeri ave kept pace with the extraor 
dinary exyj of our general institutions of 
| ghet learning The last Carnegie bulletin lists 
178 law scho n America and there were 102 in 
\merica as long ago as 1900. There are now 45,000 
law students in America. There are perhaps 150,- 
OOO lawyers admitted to practice \merica. As 
ear as | ca ere are onl 20,000 barristers 
I (;reat I! ess i 2,000 advocates In 
rance Phe figures, of course, give no consid- 
eration to t licitors mm Great Britain or the 
arious classé do some legal work in France. 
\\ hat we are cerned with at the moment is that 
\merica ha the present time more men author- 
ized to repre t clients in the high courts of the 
land than a1 has ev id, even proportion- 
ately speaku he world, and has more institu- 
tions teachi nay ten times as many institu- 
tions teaching 7 as any other nation ever pro- 
ided for its Chere are other contradictions 
in our attitude t only have e shown an extraor- 
dinary inter n providing lega! education as 
well as gent ation, but we have been steadily 
strengthening requirements for admission to 
almost every ed occupation in the modern 
world Vhe ers nearest brother is assuredly 
the doctor lt is for all practical purposes im 
possible to begin the practice of medicine in the 
United States today without seven years of training 
after high scl at least two years in arts, four 
years in an il school, and one year as an in- 
terne in a | tal This is the minimum require- 
ment Che erage time spent is undoubtedly 
longer It torious that the labor unions and 
euilds whicl trol even the mechanical crafts in 
\merica ha such public support that they 
are now enal require years of apprenticeship 
before a boy ictices as an accredited plumber, 
for example s is all a reflection in the end 
of our nat ct that training is essential 
to success 
Democra sometimes has been described as 
the government awyers. Yet here we find one 
of the oldest and most elaborate of democracies 


which is co! tted to a program of general edu- 





cation, is requiring long and costly training for 
many professions and crafts, which has provided 
videspread schools for law study and yet, on the 
whole, is turning out the average lawyer with less 
collegiate ¢ i than the average Bachelor of 
Arts. Furthermore, it is striking that what legal 
education we ive been requiring is wholly differ- 
ent in empha from that of the older countries. 
Our law schools have been concerned almost en- 
tirely witl t teaching of practice courses, de- 
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voting their time almost entirely t 
legal craftsmen with the tools of thein, trade, in 
contrast with the English and French traditions 
which are aimed primarily at building background 
and developing the special professional standards 
of conduct. In short, legal education in America 
is one of the curiosities of our national museum. 

It is true that our most successful lawyers in 
America will show a high average of college at- 
I estimate that the fifty presidents of the 
American Bar Association average more than two 
years ot college education, exclusive of law study, 
although these men represent the educational con- 
ditions from 1830 to 1890, and not those of today. 
There are several commercial lists of high-grade 
lawyers published in America which are used con- 
siderably in forwarding important business, and 
which select only a class of skilled and expensive 
practitioners. ‘Typical lists on examination reveal 
that nearly ninety per cent of the men included 
were college graduates before they began the study 
of law. This condition may be justified on the 
ground that even a democracy is most concerned 
with education of a limited class of leaders. This 
is the tradition of Great Britain and to a large 
measure the actual practice in France. It has never 
been the tradition, whatever may be the actual 
practice, in America. Surely the average lawyet 
in America with his comparatively limited academic 
background is as large a factor in forming the na 
tional opinions and policies as the average, but 
more highly trained, barrister in continental 
-urope. 

The reasons for our liberal views on the legal 
profession are fairly obvious. The very tradition 
of American democracy carries with it the thought 
of free courts, cheap justice, and the open doorway. 
While Dean Pound has pointed out that this idea 
does not always accompany democratic traditions 
(citing Canada and Australia), it is clearly part of 
our American conception. Justice is and has been 
cheaper in America, less entrusted to a caste and 
more responsive to public opinion than in our older 
and mother countries. Whether these advantages 
are offset by the familiar defects in American legal 
machinery and the lack of training given the lawyer 
for his duties of public leadership is a question too 
vague to justify discussion. We cannot undertake 
today to reform American polity. We can undertake 
or at least we do venture to suggest, a course of 
schooling for the individual who wants to get the 
most out of his own career. We can design train 
ing courses if we cannot reconstruct American 
philosophy. Then perhaps the schools will influ 
ence the philosophy. 

Our concern today is with the machinery of 
legal education. If our analysis of the elements ot 
success for the lawyer, either in his field as an ad 
viser and spokesman for clients or in his other so 
cial duties as an expert in statecraft and the cus 
todian of the machinery of public order, is correct; 
if our conclusion that character and broad human 
understanding, as well as technical equipment, are 
the outstanding elements in this peculiar profes- 
sion, even approximates the truth—then the Amer- 
ican emphasis has not so far been properly placed 
Unless our conditions are wholly different from 
those in the older countries, we have been thinking 
too much about the private side of the law practice 
and two little about its public side. We have been 


equipping our 


tendance. 
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teaching a vocation before we trained the mind. It 
is undoubtedly true that the very practice of this 
peculiar craft to some extent does train and broaden 
the practitioner. The lawyer enters many doors. 
Like the doctor, he sees into the secrets of many 
e acquires breadth of 


lives. It may be true that | 
view from his daily tasks or else falls by the way- 
side, but it is not true that he develops along with 
this insight and as a necessary part of it any con- 
siderable public and detached view of community 
problems. I am not convinced that the American 
lawyer is as keen a public critic and as far-seeing 
I am 


a public adviser as his brother across the sea. 
not sure the individual is getting all the rewards 
that his profession affords 

The conclusions spring naturally from what 
has been said. The teaching of legal technique has 
been more highly developed in America than ever 
before. There are limits, however, to the power of 
any school in any field to teach a craft. This is as 
true of journalism or engineering as it is of public 
justice. The American law school in both curricu- 
lum and method is distinctly ahead of the European 
institutions im developing professional knowledge 
and skill. This has been our specialty, our pre-oc- 
cupation, our main concern for a hundred years. If 
this equipment makes a lawyer, we can rest content. 
Surely it does not. If character and breadth ot 
human understanding are necessary, and are equal 
factors in a successful and efficient career, they 
should occupy a larger place in the regimen than 
has been imagined. I conceive that we -must em- 
phasize in the education of the future American 
lawyers at least two new points of view. 

‘First, we must devise some means of inculcat- 
ing in him the peculiar responsibility of his position, 
the capability to resist the manifold temptations of 
his brotherhood and the sense of the public obliga- 
tion of his place in society. This training must be 
brought about either by contact with books and 
teachers who understand the subject or by contact 
with the profession itself under some apprentice 
system. It is a problem for the law school and the 
legal fraternity, not for the public or the academic 
college. 

Second, we must give our American lawyer 
a broader outlook on the public side of his career. 
He must be exposed to more government, more 
history, more general literature than we have thought 
necessary. He must be able ta think nationally, 
instead of provincially, in terms of generations and 
not of days or weeks. He must realize that law 
is no mere collection of doctrines and rubrics treas- 
ured by a priesthood and unrelated to the realities 
of society. He must see law as a mere reflection 
in technical terms of the shifting panorama of 
human life itself. This is a problem of education, 
a problem for both the college and the law school. 
We must somehow crowd this training into a pe- 
riod that permits our turning out the lawyer fully 
equipped in his middle twenties. My own instinct 
is to advise for him, first three or four years of 
general cultivation without any reference whatso- 
ever to any vocational work. Then, to require not 
less than three years in a law school which devotes 
at least part of its energy to broader phases of the 
profession, namely, its traditions, its literature, its 
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s not so much 


history and theory. My thought 


on introducing new specific courses as on carrying 
forward our legal studies in the light of older and 
larger lamps of learning. Already this spirit has 


become evident in the better schools, { 
method of teaching and now even in their courses 
of study. Perhaps the law school should empha 
size the broader courses early in the student’s career 
and encourage specialization in technical fields in 
the senior year. If this plan crowds out some 
teaching of professional technique, then the ap- 
prentice system faces us. It was the original means 
of law education in America, now driven into the 


background by the growth of the schools. It is, 


as we have already seen, an established supplement 
to skilled training in the older countries. New Jer- 


sey and Pennsylvania both are experimenting with 
the plan. Under the name of clerkship, it is com 
mon now in American cities. Again I hazard a 
guess, The typical young man who receives his 
first client in 1950 will have behind him three 
years of academic education, three years of law 
school mucly broader and richer in content than 
any we now possess, and at least a year or two of 
workaday life with older lawyers before he dares 
to accept a fee. If so, the youngster of 1950 will 
work more efficiently, live more understandingly, 
reap more of life’s rewards. If so, perhaps Amer- 
ican justice, American social order, and America 
itself may be substantially better off 


Legislative Encroachments on Judicial Power 





“Practice and procedural rules should be prescribed by 
the courts, with such assistance from the Bar as the cou 
may require. This. would provide rules ma y experts 
made by the same body which interprets them, and ability t 
quickly remedy defects. No person questions the power of 
the courts in Pennsylvania to prescribe procedural rules 
(Barry v. Randolph, 3 Binney, 277; Vanatta v. Anderson, 3 
Binney 416; and numerous later cases.) hey possess it 
antecedent to and regardless of any legislation [his power 
is inherent in the courts, was given to them by the Constitu 
tion as the power to prescribe rules of legislative procedure 
was given to the Legislature. It was exercised by the courts 
of England when our original Constituti was adopted 
separating our government into three branches The courts 
by holding valid numerous Acts of Assembly regulating court 
procedure and limiting the power of the courts to make only 
such procedural rules as are not in conflict with legislative 
made rules on the same subject, have permitted the Legislature 
to encroach upon these powers. If this course be pursued, 


the Legislature will ultimately undertake to provide rules 


regulating the most detailed minutiae of the courts and control 
their functions by regulating their procedure This accom 
plishment would be but a repetition of st ialted by a 
Supreme Court that saw its error. In 1837 the Legislature 
passed an act opening a judgment entered upon confession 
the opening of which had been refused by 

Supreme Court in Brandee v. Brownfield, 2 W 


clared the Act constitutional. In 1847 the | 
an act granting and directing a new trial 

where the court had refused such new tria 
Court in De Chastellux v. Fairchild, 15 Pa 
act unconstitutional, states that Brandee v. Br 
‘is not the law,’ in a forceful opinion by Mr. Just 
From address by President Harry S. Knight at the annual 
meeting of the Pennsylvania Bar Association, 192 








A Binder for the Journal 

On page VI of the advertising section of this issue, 
readers of the Journal will find an announcement of what 
we regard as a very satisfactory binder for the Journal. 
Many members will no doubt be glad to preserve their 
Journals for the coming year—and perhaps for past years— 
in this manner, and we suggest that those who are inter- 
ested turn to the anouncement. 























lict of Laws?” 


What Is “Cot 


Tremendous Increase of | 
Rest ement Conflict of 
vith in 

By HERBERT 
i ’ } ional and Public 
HEN t \merican Law Institute expressed its 
Ny intention to make a restatement of the law of 
Conflict of Laws as one of its first tasks, many 
lawyers were left in doubt as to what part of the law 
such a piece of k would cover. For the term “Con- 
flict of Laws’ a very vague meaning to a large 
fraction of the r, though its members know well 
enough how t 11 with Conflict of Laws problems 
when they meet em in their practice. There has 
been no Conflict of Laws heading in the American 
Digest, though there will be in the near future. Nor 
have the legal er pedias, until recently, carried such 

a topic headir 

What Is “Conflict of Laws’? 

Once it 1 wn what legal questions are dealt 
with under the title “Conflict of Laws,” every lawyer 
realizes at it the problems are frequent and 
difficult ; al they are very important. What, 
then, is Conflict of Laws? The best answer is to let 
the Restatement speak f itself, in its first section. 
‘The Conflict of Laws deals with the extent to which 
the law of a state operates, and determines whether 
the law of one or another state governs a legal situa- 
tion.” The mment explains further: “Whenever 
there is a quest f applying to a legal situation the 
law of one or of another state, this question is deter- 
mined by the p1 iples of the Conflict of Laws.” The 
illustrations show problems familiar to every lawyer. 
(a) Parties cl ing to have been married in one 
state are living together as man and wife in another 
state. Whether the validity of the marriage is to be 
determined by the law of th ie state in which the alleged 
marriage took place or by the law of the state in which 


1 | 


is a question of the Conflict 


the persons are domiciled, 
of Laws.” 

The name misnomer. There is, in our law, no 
conflict betwee vs. Rather the task is to find out 
what one law verns a given juridical situation. But 
the name ‘ t of Laws” is sanctioned by the usage 
of many vears and is, on the whole, less inaccurate than 
the alternative title much used on the continent of 
Europe, “Pr International Law.” 


Development of Subject 


lved in the subject have been long 


writers of unquestioned scholar- 
important contribution 


Problen 
discussed by European 
ship and leart hut the first 


in the common law world came from Judge Story, the 
first edition of whose “Conflict of Laws” was published 
in 1834. Storvy’s was a great book. Professor Beale 
says of the w “With some suggestions from the 
writings of tl school, and with the help of a 


he wrote the law anew, 


ideas of American 


cases 


meager body of decided 


and in a wa} 1as fixed the 


CONFLICT OF LAWS AND ITS RESTATEMENT 


Restatement to Be Discussed in Next 


307 


Development of Subject—Great Present Day Importance Due to 
itigation Involving Such Problems—Committee Chosen for 
Laws Part of Common Law — Some Problems Dealt 


Article 


FF. GoopricH 
Relations of American Law Institute 

and English lawyers at least, and on the Continent gave 
a new impulse to scholarship.” Story’s book, in subse- 
quent editions, is still a standard authority. Professor 
Dicey’s fine English text has been useful on both sides 
of the Atlantic. The work of Wharton, especially in 
the well edited third edition, and that of Minor, have 
been helpful. But common law treatises in Conflict of 
Laws have been few in number. There is nothing in 
the field comparable to such thorough and authoritative 
productions as Williston on Contracts, Sedgwick on 
Damages, or Wigmore on Evidence. 


Present Day Importance 


Litigation involving Conflict of Laws problems has 
tremendously increased, and the multiplication of deci- 
sions on the various points has come with accelerated 
rapidity in the last two decades. The reason is not 
hard to find: it lies in the increasing ease of communi- 
cation which makes state and even national boundary 
lines a negligible factor in the life of the people. In 
an isolated community personal or business transac- 
tions which involve possible Conflict of Laws problems 
are infrequent. A man does business with his neigh- 
bors, marries a daughter of one of them, travels but 
seldom, and upon his death leaves local property to sur- 
viving relatives in the neighborhood. No doubt such 
an uneventful recital would represent the life of many 
millions of people in the world today. But it is not 
typical of a citizen of these United States. Our Ameri- 
can frequently moves from his boyhood home when 
he reaches man’s estate. As likely as not his wife is 
a native of another state. The humblest merchant is 
constantly engaged in buying or selling goods across 
state lines. A vacation trip in two, three, or even more 
states is the rule rather than the exception. Each of 
these typical and obvious examples presents a possibility 
of a Conflict of Laws problem. Our states are for most 


purposes, “foreign” to each other, each with its own 
system of courts, rules of law, and governmental or- 
ganization. However slight the significance of the 


state line in the life of a citizen may be, it has immense 
importance in his legal rights and responsibilities 

A Sunday afternoon's motor ride into a neighbor- 
ing state, a collision with attendant damage to person 
and property and a law suit growing out of the accident, 
may present a dozen complicated and difficult questions 
of the Conflict of Laws. The settlement of an estate 
of a decedent who has accumulated even a moderate 
fortune is almost certain to involve property interests 
in other states—another problem in the Conflict of 
Laws. These are not questions which come exclusively 
to the highly organized big city firm where each mem- 
her is a specialist. They come just as frequently to 
the small town lawyer whose office staff is his stenog- 
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rapher. To each they are, obviously, of great im- 
portance. 

All these facts were in the minds of the members 
of the Council of the American Law Institute when 
they had to decide what branches of the law should 
first be chosen for restatement. Conflict of Laws was 
important to every lawyer, litigation was rapidly in 
creasing, yet there has probably been less work done 
by legal scholars in that field than in any other subject 
of major importance in the law. The need for restate 
ment was apparent 

Committee Chosen for Restatement 


Restatement of Conflict of Laws having been deter 
mined upon, the question of selecting the man to act 
as the Reporter primarily responsible for producing the 
Restatement almost settled itself. Professor Joseph H 
Beale of the Harvard Law School was, and is, the 
outstanding authority in the country in that branch of 
the law. He has taught Conflict of Laws to law students 
for thirty-four years; his splendid collection of case 
material has been an important factor in making the 
subject a part of the curriculum in almost every law 
His illuminating studies in its difficult prob 
lems have appeared in numerous essays in the law 
journals; he has participated in many important cases 
where Conflict of Laws questions were litigated. Mr 
Beale was chosen Reporter in 1923 and immediately 


school. 


began his task. 
He has been 
teachers and practicing lawyers and judges of learning 


Harry A. Bigelow of 
the University of Chicago, Joseph W. Bingham of 
Stanford, Armistead M. Dobie of Virginia, Herbert I 
Goodrich of Michigan, Ernest G. Lorenzen of Yale, 
William FE. Mikell of Pennsylvania, William H. Page 
»f Wisconsin, Austin W. Scott of Harvard, and Wil- 
liam C. Van Vleck of George Washington are the law 
teachers who have assisted in all or part of the work. 
\ll are men of experience in teaching the subject. many 
have contributed to the legal literature dealing with its 
problems. John G. Buchanan. of the firm Smith, 
Buchanan, Scott and Gordon, of Pittsburgh, and 
Monte M. Lemann of Monroe & Lemann of New 
Orleans, have found time from their practice to rendet 
very valuable aid to the Restatement. Judges Learned 
Hand of the United States Circuit Court of Appeals, 
and Frederick F. Faville of the Supreme Court of Iowa 
have both greatly assisted with their counsel. Other 
practitioners and judges, while not formally members 
of the advisory committee, have generously assisted 
from time to time upon particular problems 


assisted by a committee of law 


and experience in the subject 


Conflict of Laws Part of Common Law 


There has been some lack of clearness in the language 
used by judges and writers in expressing the nature of 
the rules of Conflict of Laws. It is sometimes said. for 
example, that the laws of one state can have no opera 
tion in another except by comity The idea back of 
such an expression would seem to be that where an 
Illinois court heard a law suit arising from an alleged 
tort committed in Indiana, it is by the comity or 
courtesy of Illinois that Indiana tort rules are applied 
to fix the responsibility of the defendant. Recovery 
would then be a polite gratuity, not a legal right. This 
question is dealt with in an early part of the Restate 
ment, and the view squarely expressed that Conflict 


of Laws is a part of the common law of each stat 








[his appears in Sections 5 and 6 of the Restatement, 
and is worth quoting in full: 

“Section 5. The Conflict of Laws is a part of the 
common law. The Conflict of Laws of a particular state, 
like other parts of its law, is subject to change by consti- 
tutional or statutory provisions or by treaties; but in so far 
as it has not been changed, it is as binding upon the courts 
as any other parts of its law. 

Comment: 

(a) That part of the law of a state called the 
Conflict of Laws is not forced on a state by any ex 
ternal power. The state has the same freedom to adopt 
its own rules of Conflict of Laws that it has to adopt 
any rules of law. The Conflict of Laws as adopted 
becomes no less definitely a part of the law than any 
other branch of the state’s law; and in the application 
of its principles the courts have no more discretion than 
in any other part of the law. Any question of altering 
the rules of Conflict of Laws generally in force in one 
state in relation to some other state because of the 
attitude of the latter state toward the first state or of 
reciprocity or comity toward another state is a matter 
for the legislature or the executive power, not for the 
courts. 

(b) Each court applies the law of its own state, 
as it understands it; including its own conception of 
the Conflict of Laws. It derives this law from the 
same sources used for determining all its law; from 
precedent, from analogy, from legal reason, and from 
consideration of ethical and social need. In restating 
this branch of the law the same problems of generally 
accepted doctrine, of local peculiarity, and of statutory 
modification are presented as in restating an) 
subject of the law. 


other 


Section 6. Principles of the Conflict of Laws are 
not in force in one state simply because they prevail in 
another state. 

Comment : 

No legislation, judicial decision, or juristic opinion 
from another state has more compelling authority in 
the Conflict of Laws than it has in any other subject 
of law; but since the same problems in the Conflict of 
laws are presented in each state and since their solu 
tion is usually arrived at bv general legal reasoning, the 
solution of these problems in one state, even in a state 
where the common law does not prevail, is of more 
interest to lawyers and courts of another state than is 
the solution of problems involving more technical or 
less universal branches of law.” 

Some of the problems of the common law of Con 
flict of Laws met with in the Restatement will be dis 
cussed in a succeeding paper. 


How Each Member Can Help 

On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Amer- 
ican Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its member- 
ship. 

They can do this with no trouble whatever to themselves 
It will probably not take over ten minutes of the time of 
anv member. 

All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for mem- 
bership, have the applicant attach his cheque for $1.50 for 
the last quarter’s dues, sign his own name as indorser of 
the apvlication, and then send it to the office of the Secre- 
tary of the Association, Room 1119, The Rookery Build 
ing. 209 S. LaSalle St., Chicago, Il. 

The machinery of the Association does the rest. 

Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 
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DEPARTMENT OF CURRENT LEGISLATION 


Death Taxes—Flat Rates and Reciprocity 


By Leo BRAD\ 


: rH : e generally agreed that two 
of the 1 t serious problems confronting legis- 

lator n t eld of inheritance taxation are 
ultiple taxes at rocedural delays in the administra- 
of estate non-resident decedents Among 
lutions ad to correct these evils are the flat 
rate plan rst red by former Attorney General 


itthews of mpshire, and reciprocity through 


; Under the flat rate plan a uniform rate of tax is 
: mposed n ft f propert of non-resident 
i lecedents terent from tl progressive rates 
prevailing v Yorl pted this plan in 
1925.* The stat rovided for a tax of 3 per cent 
n the clear 1 t lue but allowing certain deduc- 
) tions with tl f paving 2 per cent upon the 
lear market t it al deductions These 
ites were s being the most equitable, since 
vas pointed t that typical” year under the old 
vielde i tax of percent 
Under tl ( ting prior to the enactment of 
the flat rate 1 1925, both residents and non-resi- 
lents were ta ul rates and in the same 





manner Ex f tates of non-resident dece- 
lents had to u the burdet nd delay of judicial 
e, but in all of the other states 

ht be taxable Briefly, the pro 
edure was as \fter the appointment of an 
executo! strator a petition was presented to 
the Surt te e appointment of an appraiser. In 
lue time ment was made. The appraise 
then gave t rested parties notice of a hearing 
for the pury kit in appraisal A return was 
I he representative of 


tot ‘ 1S 1 car that a copy of 





e will be f \mong many items of information 
required wet t nts showing the total value of 


1; 


he propert ( cated tota imount of dis 


ursements. 1 mount f the personal property 
within the stat f this 11 rmation was necessary 

the apport ent of deductio1 such pro-rating 
eing mad sis of the proportion of the value 


nronert the state ft the tot value ot prop 








tax. Within 60 days thereafter an interested party, ot 
the Tax Commission, dissatisfied with the report and 
the order may appeal to the Surrogate. Here the 
report was subjected to judicial scrutiny so far as it 
was brought into question by the appeal. Further ap 
peals to the higher court were granted. 

That such a method was cumbersome is quite evi 
dent. The Tax Department claimed that the procedure 
was expensive and caused much dissatisfaction. It 
was urged that the non-resident needed protection, par- 
ticularly because his difficulties were not merely local 
Being compelled to undergo the tedious and long drawn 
out procedure already described, it is small wonder that 
dissatisfaction existed. To obtain all of the informa 
tion necessary in order to have the tax finally fixed was 
sometimes a matter requiring more than a year. In the 
meantime the market value of shares of stock or other 
intangible property might fluctuate tremendously. On 
a rising market the executor would be unable to obtain 
the benefits of the increase. On a falling market, he 
would be unable to get out without heavy losses, be 
cause under the tax laws, waivers from the Tax De 
partment were necessary in order to transfer such 
securities.” Of course, no one was heard to complain 
when profit resulted from the delay 

\nother complaint came from the State Tax De 
partment. The Department charged that a large per 
cent of the money collected was spent to maintain the 
administration and that something was clearly wrong 
with so expensive a system.* It can also be understood 
that much litigation resulted because of the cumber 
some procedure required Another complaint came 
from the big business interests in New York, because 
thev soon found that the investing public was to some 
extent steering clear of New York securities. Non 
resident investors were gradually becoming aware of 
the serious inconvenience in settling their estates. if 
they should die possessed of property taxable in New 
York.? The complementary half of this objection came 
from the investors themselves who found the cost of 
investment in New York property or in New York 
securities too great. Further objection, quiet but 
insistent, came from the large corporate fiduciaries 
which had been in increasing numbers taking charge 
of the administration of estates 

\s already pointed out the rates under the old 
system were progressive, varying with the size of the 
estate taxable, and the relationship of the beneficiary 
to the decedent. The flat rate plan changed all of 
that Needy widows, distant relatives, and worthy 
charities all pay the same tax. Neither the size of the 
estate, nor the relationship of the parties was of im 
portance But the proponents pointed out that large 
estates paid a smaller tax and smaller estates had less 


7 < name implies, was a tax estimated by the taxing 


ymmission, 1924 
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trouble. Another feature set up in the statute providing 
for the flat rate tax was the substitution of administra- 
tive procedure before the Tax Commission for the 
judicial procedure before the Surrogate. An affidavit 
as to the value of the property was submitted to the 
Tax Commission which body determined the value of 
the property taxable and the amount of tax payable. 
Notice of the determination and an opportunity to be 
heard was given to the parties liable for the payment 
The tax is then imposed upon the transfer of the prop- 
erty situated within the state and not upon the persons 
to whom the transfer is made. It was asserted that this 
more or less informal procedure requires much less 
time and delay and expense than the more elaborate 
and long drawn out judicial proceeding before a Sur- 
rogate. In short, the purpose was “to relieve the pres- 
ent situation with respect to property of non-resident 
decedents by decreasing the expense of collection, de- 
creasing the expense to the taxpayer and decreasing 
the period of delay in determining the tax, and to re- 
move the cause for discrimination against securities of 
New York corporations.’”* 

The new scheme was presented to the court only 
recently in the case of Smith v. Loughman.’ It hap- 
pended in this case that the tax was heavier than that 
which would have been imposed upon a corresponding 
transfer made by a resident, in which case the rates 
were lower and there were provisions for deductions 
and exemptions. Mary J. Smith, a resident of Con- 
necticut, left real property in New York with a clear 
market value of about $30,000. The property was 
devised in equal shares to four children. Computed 
at the 2 per cent flat rate the amount of tax was 
slightly under $600; under the rate imposed on a 
corresponding resident estate the tax would have been 
on each share less than $25, or in all under $100, 
difference of $500. 

The executors of the estate paid the tax under pro 
test and then applied for an order of certiorari to review 
the assessment, asserting the unconstitutionality of the 
statute by virtue of its unequal and discriminatory 
burdens. The Appellate Division’® confirmed the 
assessment wheretipon appeal was taken to the Court 
of Appeals. The Court through Chief Justice Cardozo 
unanimously reversed the order of the Appellate Divi- 
sion and annulled the determination of the State Tax 
Commission." 

The Court found that the tax denied the constitu- 
tional guaranty of equal privileges and immunities to 
citizens of the several states.’ a the conten- 
tion of the Tax Commission to the effect that the tax 
was lower than the average tax on all non-resident 
estates, the Court on page 493 said: 

“Whether these inequalities will balance one 
another in the long run as applied to non-residents gen- 
erallv. we can do little more than guess. What is cer- 
tain is that the inequalities will not balance, but will 
inevitably persist, whenever certain classes of non-resi 
dents—e. g., children or parents—are compared with 





lity of the alleged objection was 


8. Supra Note (6) The val 
severely and rather effectively questic ol by counsel for the Smith estate 
They pointed out that in re ‘lity the only complaint came from the large 
corporate fiduciaries and that the other so-called objections were mere 
ballyhoo for the flat rate pl an Counsel proved by figures that the big 
gainers under the plan would be wealthy non residents and that no 
residents of moderate means were severely d scriminated against 
criticism of the plan on the point, See * 0g) islative Efforts in New York 
to Avoid Multiplicity in Inheritance Tax 28 Columbia Law Re 
view, June, 1928 

9 245 N. Y. 486 

10. 220 App. Div. 790 See also 220 App. Div 

11. Smith v. Loughman, Supra, note (9) 

12. Clause 1, Section 2, Article TV of the Federal Constitution reads 
“The citizens of each State shall be entitled to all Privileges and Im 
munities of citizens in the several States 
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like classes of residents. What is also certain is that 
non-residence without more has been made the basis 
for the divergent burdens of one class and another 
The citizen of New Jersey or Connecticut who is the 
owner of property in New York and who wishes to 
dispose of it by will, finds a body of law in New York 
applicable to citizens of New Jersey or Connecticut 
fundamentally at variance with the body applicable in 
like conditions to citizens of New York. He may not 
act upon equal terms with his neighbor who lives on the 
other side of the state line. The exactions for the two 
classes have a different operation as to each, not by 
accident, but of set purpose. At times heavier and at 
times lighter, they are never the same.” 

In like vein the Tax Commission urged that it was 
an accident that the tax was heavier, in many cases it 
would be lighter. The apt answer was that “It is small 
comfort to a parent who plans a gift of land of the 
value of $5,000 for the benefit of his child to learn 
that he would be the gainer by the new tax if he were 
giving land of the value of a million dollars to a 
cousin or a friend.” 


And so the flat rate plan as expressed in this 
statute lost out to the jealous safeguards of the Con- 
stitution, but not without a bitter struggle. The Tax 


Commission petitioned the United States Supreme 
Court for a writ of certiorari. The petition was denied 
A motion for reargument in the Court of Appeals of 
New York met a similar fate. Still the Tax Commis- 
sion was not yet completely defeated. In 1928 the 
Commission sponsored a bill which became law on 
March 12, 1928."* The new law retroactively reenacted 
the flat rate plan but sought to avoid the holding of 
Smith v. Loughman by providing that the tax im 
posed under the flat rate plan should not exceed the 
tax imposed upon a corresponding estate of a resi 
dent.’* Five other states'® having similar provisions 
will no doubt change their laws to sentorm to the hold 
ing of the Courts in Smith v. Loughmas 

The more thorough- going and hope ful solution is 
reciprocity between the various states. While the single 
rate tax would alleviate the burden of pst 
delays, there was still the evil of multiple death taxes 
And the evil is real, for courts have held themselves 
powerless to prevent the imposition of many taxes, 
since no rule of constitutional law is infringed." 

There are now over twenty states enjoying 
procity among themselves and an additional six or seven 
which receive reciprocal exemption from some of the 
twenty states. However, there are but eleven genuinely 


reci- 


reciprocal states, meaning by ‘this term those states 
which specifically grant and receive reciprocity The 
other states obtain the benefits of reciprocal exemp 
tions because they do not tax intangibles of non-rs- 
18 Laws of 1928, Chapter 330, Sections 
14 Law of 1928, Chapter 330, Art. 10-A, S 248-h reads 
ided. however, that if the tax hereunder exceeds th amount which 






“ be payable if the decedent's estate were t tax at the same 
rates as are imposed upon transfers by residents t to the same 
limitations. exen s and conditions as in the ase f residents, but 


tax which 
t violating constitu 


ld eqyal such 


computed in suct anner as to produce the highest 
it would be possible to impose unon the estate wit 
tional restrictions, only so much shall be payable as 








amount 

15. California, Laws of 1925, Chapter 284; Connecti Laws of 
1928, Chapter 190, Section 20; Kentucky, Laws of 1924, Chapter_111, 
Section 8: New Hampshire Laws of 1921, Chapter 70; Virginia, Laws 
of 1922, Page 792 

16 See Statutory Solutions of Multiple Death Tax: merican 
Bar Association Journal, March, 1927, p. 147 Mr. ] es in 
the case of Bullen v. Wisconsin, 240 U. S. 625, sa ‘ bt it 
would be a great advantage to the country and to the individual states 
if principles of taxaton could be agreed upon which did not nflict with 


each other, and a common scheme could be adopted by which taxation 
of substantially the same property in two jurisdictions 1 
Rut the constitution does not go so far.’ » th m 


stone v. Miller, 188 U. S. 189. 
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reciprocal states accord them 
the fall into 
In the first class there are those 


states 


York and six strong,!? which do 

a th tax on transfers of intangible per- 
tates of non-resident decedents of 

IS such tax or granting reciprocity. 
re five states'* which are in all 


first group except for the fact 
exemption extends 
property, namely, 





t ymestic corporations. The third 
en states'® which impose no tax in 
t e personal property in estates of 
ourth class, imposing no in- 
ver, contains three states,?° and 
| 1a 

ss, according to the ruling of the 
) Ohio and the inion of the Attor- 
1 in Oregon, is not entitled to reciprocity. 
S states the rulings seem cor- 
eg tute reads: “Intangible personal 
sident decede upon which an 
sed shall not be sub- 
» tax imposed i like exemption is made 
s of the state or country of a decedent’s 
f esident the state of Oregon.” 

stat longer but quite similar.”! 
on both sides, in support of 
tl Considering the latter first it 
1 Oregon ought to grant 
( eC! o tax in the non- 
s t rence whether their 
lvantage because of a legislative 
x because of a policy granting 
I ruling the taxing authorities 
e authorities f course, have no 
r exclude transfers made taxable 
ute The statute requires them to do one 
If reciprocity is the sole test for 


Oregon, then they should also 
Massachi 


nt ¢ mNrocity +o resi lante of 


| six states not taxing intangibles 
h states. however, they list as 

?’ er hand, if reciprocity is not the 
th tatute grants reciprocity to residents 


tax. then have not the officials 

The inescapable 
orities have done 
Their rulings 
as a matter of policy. It might 
to have done what 

fact they did not 


rt tatute 


and 


of Oregon 


ter 646: Illinois. Laws of 1927, 
1 Maryland, Laws 
Chapters 37 and 
Sec. 248-p 
rgia, Acts of 1927, 
Oregon, Laws of 
717 at 718 
Massa setts, New Jersey, Rhode Island, 
smbia 
4—“Except that the 
f property, 
situs in this state, 
the atate territory or country of 
me of his deat! ntained a reciprocal 
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al situs therein, 
ich non-residents 
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» Florida. District of { 
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Ohio made this ruling? It may be that religious adher- 
ence to the wording of the statute is not the explana 
tion. There may be a deep-rooted reason. Some states 
have been heard to object to the policy under which 
other states impose no inheritance tax whatsoever, 


either on residents or non-residents. The fear is that 
their residents will become domiciled in the non-taxing 
states and thus escape all death taxes. In Massachu- 
setts residents are taxed, therefore, a resident of Ohio 
or Oregon could not profit by going to Massachusetts. 
But with no death tax at all as in Florida, the Ohio 
resident might benefit by changing his domicile. Per- 
haps the authorities of Ohio and Oregon see the danger 
ahead and fear for the safety of the whole scheme of 
death taxes if some states follow the lead of Florida 
and the other non-taxing states. Are they trying to 
bring pressure to bear to avert what they consider 
disaster ? 

The position taken by officials in Ohio and Oregon 
corresponds with the views of those favoring the reten- 
tion of the Federal Estate Tax with the credit provi- 
sions in favor of state taxes. The purpose, of course, 
is to retain death taxes as part of the state system of 
taxation. With the Federal Estate Tax what does it 
avail a resident of New York to become domiciled in 
Florida? In the one case he pays to the Federal Gov- 
ernment, in the other case he pays to the state. But in 
both cases he pays, and as a matter of fact the resident 
of Florida may be worse off because his intangible 
property may be taxed in several states, whereas per- 
sonal property belonging to residents of New York is 
taxed only in New York, provided the other states hav- 
ing jurisdiction to tax are reciprocal. The whole com- 
plexion of the situation, however, would be changed if 
the Federal Estate Tax law or the credit provisions 
were repealed. Then the resident of Florida might 
have a real advantage. 

This sort of interpretation may well lead to serious 
disturbances in the salutary movement now under way 
For example, Connecticut exempts certain kinds of 
intangible personal property of non-resident decedents 
and provides for reciprocal exemption when property 
of this character in estates of Connecticut residents is 
not taxed in other jurisdictions. New York exempts 
personal property of non-residents except tangible per- 
sonal property having an actual situs within the juris- 
diction, provided the state of the deceased non-resident 
imposed no tax on such property or allowed a similar 
exemption in respect of such property to residents of 
New York. Does Connecticut grant a similar exemp- 
tion? Therefore, is New York reciprocal with Con- 
necticut? Several other states have provisions in 
language identical with the New York provision. It 
should be noted that Connecticut is listed as a recipro- 
cal state by New York, and the other states but by 
virtue of administrative ruling. Would it be possible 
for the taxing authorities to refuse reciprocity under 
the provisions of their statutes? It is evident, there- 
fore, that the proper treatment would be to provide in 
explicit language when reciprocity is accorded for the 
purpose of eliminating uncertainty, both in the statute 
and in resulting administrative ruling. 

Another point worthy of note is that which con- 
cerns the date at which reciprocity begins. Generally 
the date of death controls.** Therefore, California as 
an example grants reciprocity to non-resident decedents 
whose state of residence did not impose a tax on 
intangibles or granted reciprocity at the date of death 
This is a desirable feature since all states passing legis- 





23. Laws of New York, 1928, Chapter 380, Art. 10-A, Sec. 248-p. 
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lation at a later date are included as of the effective 
date of the enactment of the statute but not before. 
Therefore, California with a statute effective July 29, 
1927, does not in June of 1928, grant reciprocity to 
Maine residents owning property in California, since 
the Maine statute is effective on July 1, 1928. Cali 
fornia and Maine become reciprocal on July 1, 1928.** 
New York grants reciprocity to residents of states 
which at the time of the transfer granted reciprocity 
or imposed no tax. “Transfer” probably will be inter 
preted to mean the passing at death and not the date 
of the actual transfer of the property. Otherwise a 
transfer to take effect in possession and enjoyment at 
or after death made in 1915 would not receive the 
benefit of reciprocal exemption, since the reciprocity 
movement does not go back so far. The situation in 
New York today is interesting and complex. The 
reciprocity provision of the 1925 statute, being an 
inseparable part of the flat rate plan, fell under the ban 
of Smith v. Loughman. The 1928 statute sought to 
re-enact retroactively reciprocity. Administrative offi 
cials of some states, however, refuse to list New York 
as reciprocal for the period between July 1, 1925, the 
date of the enactment of the invalid law and March 12. 
1928, the date of the enactment of the new law 
Marvland is more liberal in its statutes by making 
the controlling date “the time of distribution, transfer 
Here, even though at death there 


or other disposition ” 


24. California probably will not grant reciprocity to a resident of 
Massachusetts whose deat! curred prior t ful 29, 1927, although 
Massachusetts did not tax intangibles of non-resident decedents on that 
date, since the statute will likely be construed t perate prospectively 
and not retroactively 


INTERNATIONAL 





distribution a law were enacted to such effect, the bene- 
ficiaries of the non-resident of Maryland would be 
benefited. 

Another feature is that reciprocity has been 
granted to citizens of other states or territories, and by 
statute the District of Columbia and the possessions? 
of the United States have been defined as states and 
territories. Connecticut even goes so far as to provide 
that “state” shall be construed to include any territory 
of the United States, the District of Columbia, and any 
foreign country. 

In closing it should be noted that the failure 
to define tangibles and intangibles may lead to trouble 
What may be tangible in one state may be intangible in 
another. Such a situation might result in much con 
fusion and trouble. Blodgett v. Silberman,* recently 
decided by the United States Supreme Court, shows the 
possibility of such misunderstanding. It is suggested 
that the reciprocal states should by statute undertake 
to define the terms and to agree on the meaning thereof 

The various statutes have been analyzed for the 
purpose of showing the danger of careless work on 
an important and ticklish problem. A blunder, admin 
istrative, judicial or otherwise, resulting from poorly 
drafted statutes may lead to misunderstanding and do 


1 


much to undo what has been done in the right direction 








2 ¢ Statutes cited in Notes (17) and (18 

6. 48 S. C. Rep. 410 In that case it was 
necticut, the state of domicile, that cash in safe de 
York was intang ersonal property and taxable in Conne 
vurt, however, hat such cash was tangible persona 
inder the holding of Frick Pennsylvania, 268 S 


nly in New York 
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Denial of Justice 


Right of Intervention—Distinction Between Questions of International and 


Domestic Law—Test of Existence or Non-Existence of a Rule of International Law 


Test of Propriety of Governmental Acts 


Vexati MIS Questions of Domestic Law 


By JoseEpH Conrap FEHR 


Forme Special Assistant to l S. Attorne \ 


Tie following extracts from a few of the opin 
ions of the International tribunal created by 
the Claims Convention concluded between the 
United States and Mexico September 8, 1923', 
serve to illustrate and point out the application 
of fundamental principles of international law with 
reference to the intervention of a nation to protect 
rights of nationals abroad, the kinds of govern 
mental acts on which a “denial of justice” as that 
term is understood in international law may be 
predicated, and certain criteria for determining 
whether or not acts upon which complaints are 
made entail responsibility under that law. 
Denial of Justice 

In the claim of L. Fay H. Neer against Mex- 

ico, the opinion rendered by Mr. Fred K. Nielsen 





1 Opinions of the Commissioners under the Convention of Septem 
ber 8, 1928, between the United States and Mexico, 1927, U. S. Govt 


Printing Office 


points out the meaning of the tern 


case arose on account of the alleged 


killed the claimant’s husband 


failure to meet those requirements is a fz 
legal duty, and as such an international del 
strict conformity by authorities of a government with its d 


LWrenerai 


“denial of 
justice’ and indicates the condition under which 


one nation may call another nation to account. This 


failure of 
Mexican authorities to prosecute the person who 


A 


\fter discussing the 


sovereign rights of nations with respect to domestic 
affairs, Mr. Nielsen, the American Commissioner, 
makes the following elucidating observations: 








“Although there is this clear recognit nal 
law of the scope of sovereign rights relating that 
are subject of domestic regulation, it is also clear dk 
mestic law and the measures employed to execute it must con 
form to the requirements of the supreme law of members of 
the family of ns which is international law, and that any 





re to perform a 


failur 
inquency. Hence a 
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mestic law is not necessarily conclusive evidence f the observ 


were no statutory provision for reciprocity, if before 
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" g S t il law, although it 
2 I i 

The i \ states 1S predicated 

a denia S use und proper to apply 


a] tice in a broader sense than that of de- 





g n solel f ngful act on the part of the judicial 
f g I ler a denial of justice 
' i 1 egarded as the general 
2 | garda < t genera 
i entiot Chis w, which has often 
‘ expre ted in t } dered by Sut 
Strong re i ) n in the so called 
I t between nations 
pect t mplaints of denial of jus- 
ire nut uric t it probably not so very 
ult to for practicable and ind standard by 
é nte ntion or the right of a 
t ! ry reparation in any given case. 
It ma said with a reasonable degree of pre 
that gove | acts should be deter 
ry st ‘ vilization, even 
g ta ur era ymong members of the 
er the \ And it seems to be 
le to it at still further p1 ion the broad, gen 
grout ] I a demand for redress based on a de 
justice ma ade by one nation upon another. It has 
el uid that emand is justihed when the treatment 
il s ¢ e administration of 
tice, or fra ear outrage The thought is expressed 
some extent » n given by Commissioner Bertinatti 
i e Me e ( ‘ July 2, 1860, be 
( I ed States ‘ 
' The on 7 nest difference t opinion with 
oI g ernmental acts, but it seems to 
| l tribunal is guided by a reason 
es the position 
iny g lving an allegation of a denial ot 
ges ‘ ft convincing 
; ence leg g rnmental ad 
In a ! n the other two Commiussion- 
Messrs len! en and G Fernandez 
MacGreg \ Con $S101 oining in an 
pinion th t merican Commissioner in dis 
allowing the clai1 f an American citizen, Leonard 
kX. Adler, base an allegation of false imprison- 
ent, said that the Commission could not render 
n award for iniary indemnity in any given 
ise “in the ( f n evidence of a 
: onounce f proper governmental ad 
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inistration.” 
Right of Intervention 


M. B. Jones et al. against 
the alleged 
a per- 
on who kille \merican citizen, the basis of 
ntervene in behalf of its citt- 

nation with 
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ussed 


American Cor issione! 


gnizes the right t a nation to in 
e t { t terest T it nationals in fe reign coun 
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right is funda 
an injury 
‘ the national 
this t were not sound it is difficult to per- 
e why t . f this right of intervention should be 
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€ opinion 


Cranch, 116, 
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servance of rights which are secured to nations by interna 
tional law and which inure to his benefit. Persons dependent 
upon him have that right, and international tribunals have the 


power to award redress for the disregard of such rights.” 


Distinctions Between Questions of International 
and Questions of Domestic Law 


The relation between the incidental considera 
tion by an international tribunal of questions of 
domestic law and the ultimate determination of a 
nation’s responsibility for acts alleged to be wrong 
ful under international law is pointed out in the 
opinion of Commissioner Nielsen in the claim of 
George W. Cook against Mexico growing out of 
the non-payment of Mexican money orders: 

“When questions are raised before an international tribu 
nal, as they have been in the present case, with respect to the 
the proper law in the determination of 
contractual obligations, it is necessary to have 
in mind the particular law applicable to the different 
aspects of the case. The nature of such contractual rights or 
or personal, whieh 


applic ition of rights 
grounded on 
clearly 
rights with respect to tangible property, real 
a claimant asserts have been invaded in a given case is deter 
mined by the local law that governs the legal effects of the 
contract or other form of instrument creating such rights. But 
the responsibility of a respondent Government is determined 
solely by international law. When it is alleged before an in 
ternational tribunal that some property rights under a contract 
have | impaired or destroyed, the tribunal does not sit as 
a domestic court entertaining a common law action of assump 
sit or debt, or some corresponding form of action in the civil 
And in a case involving damages to or confiscation of 


een 


law 


tangible property, real or personal, inflicted by agencies for 
which a government is responsible, or by private individuals 
under conditions rendering a government liable for wrongs in- 
flicted, an international tribunal is not concerned with an ac 
tion in tort, the merits of which must be determined according 
to domestic law. The ultimate issue upon which the question 


1f responsibility must be determined in either of these kinds 


»f cases is whether or not there is proof of conduct which is 
vrongful under international law and which therefore entails 
responsibility upon a respondent government.’ 


The Tests of the Existence or Non-Existence of 
a Rule of International Law 


In a few cases the Commissioners differed as 
td the application of rules of law and as to the 
methods which an international tribunal may em 
ploy in applying tests of the propriety or impro- 
priety of governmental acts. On the question of 
the measure of damages in @ claim growing out 
of the non-prosecution of a person who killed an 
\merican citizen in Mexico, they expressed them- 
selves at some length*. Counsel for the United 
States took the position that in such a case a 
state is responsible for damages sufficient to com 
pensate a claimant for injury flowing from the 
wrongful act of a private individual; that this res- 
ponsibility rests upon the offending state, because 
by its failure to act it condones the wrongful act, 
thereby making the act its own; and that under 
international law damages may be assessed against 
an offending state in the same manner as if the 
state had been negligent in preventing the act of 
the individual. In behalf of Mexico it was con- 
tended that there was no responsibility on the part 
of the Mexican Government, since there was no 
charge that Mexican authorities failed’ to protect 
the person who was killed, but merely that they 
had failed to apprehend and prosecute the wrong 
doer. It was asserted that the measure of damages 
must be exclusively ascertained with reference to 
the law of the place where the act took place; that 
Mexican laws did not recognize moral damages; 


nes case, 
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‘t had been shown the claimant 
had suffered a moral damage, 
such damage could not be ascertained in a pecuni- 
and that moral could not be 
since they were in essence exclusively 


that even though 
in the instant case 
ary damages 
assessed, 


way 


punitive. 

It would appear from extracts from the opin- 
ions of the Commissioners that, while different as 
to the application of a concrete rule of law, the 
results not greatly different 


in substance; they united in an aw ard of $12,000.00 


Commissioners reached 


against Mexico 
Two Commissioners, Messrs. Van Vollenhoven 
and MacGregor, expressing disagreement with the 
fundamental contentions advanced by counsel for 
the United States, said in part 
however, is thrown off, we should 
opposite extreme It would seem a 
f non-punishment by the 
crime itself, then it can only 
to a sister Government, not 
on in other cases of 1m 


“Once this old theory, 
take care not to go to the 
fallacy to sustain that if in case 
Government it is not liable for the 
be responsible, in a punitive way, 
to a claimant. There again, the solut 
proper governmental action shows the way out. It shows that, 
apart from reparation or compensation for material losses, 
claimants always have been given substantial satisfaction for 
serious dereliction of duty part of a Government; and 
this world-wide international practice was before the Govern 
ment of the United States and Mexi when they framed the 
Convention concluded September 8, 192 

“The Commission holds that tl 
the Convention, concluded September 


on the 


wording of Article I of 

mentioning claims 
for losses or damages suffered by persons or by their proper 
ties, is sufficiently broad to cover not only reparation (compen 
sation) for material losses in the narrow 
faction for damages of the stamp o! indignity, grief, and other 
similar wrongs. The Davy and Maal cases quoted are just 
two among numerous inte rnational cases in which arbitrators 
held this view. The C n does not think lightly of the 
additional suffering caused by the fact that a Government ap 
parently neglects its duty in cases of s outstanding an impor 
tance for the near relatives of a victim ‘ 

“Not only the individual grief of the claimants should be 
taken into account, but a reasonable and substantial redress 
should be made for the mistrust and lack of safety, resulting 
from the Government's attitude If the non-prosecution and 
nonpunishment of crimes (or of specific crimes) in a certain 
period and place occurs with regularity, such nonrepression 
may even assume t a nonprevention and be 


the character ot 
treated as such. One among the advantages of severing the 
Government’s dereliction 


of duty from the individual’s crime 
is in that it grants an opportunity to take into account several 
shades of denial of justice, more serious ones and lighter ones 
(no prosecution at all; prosecution and release; prosecution 


and light punishment; prosecution, punishment, and pardon), 


whereas the old system operates automatically and allows fot 
the numerous forms of such a denial one amount only, that of 
full and total reparation.” 

Commissioner Nielsen the differ- 
ence between a nation’s obligation to take appro 
priate steps to prevent, wrong to aliens and the 
obligation to employ effective measures to appre 
hend and punish the persons who committed such 
wrongs. However, after referring to the difficulty 
of dealing with the subject of damages in inter 
national arbitrations, he asserted that an exhaustive 
examination of evidence of international law re- 
vealed a general acceptance throughout the world 
of a general rule such as that for which the United 
States contended. This rule he said was sound and 
logical. He supported his views by copious cita- 
tions from international tribunals, diplomatic cor- 
respondence, and writings of authorities. In stat- 
ing his conclusions he said in part: 


8, 1923, 


satis 


sense, but also 


mmissi¢ 


rect yonized 


formulated in terms 


1 
+h 
1¢ 


| f | are not 


“Rules and principles of law are 1 
of pure logic. All rules are in a measure arbitrary, and 
criterion of the value of any rule is the extent to which its ad 
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outweigh its Assure 


that 


vantages disadvantages 
repeatedly advanced a nation 

failure to take appropriate steps to punish 
flict wrongs upon aliens, because by such 

condones the wrong and becomes respons ble 
logical or arbitrary Certainly there is no V 
and no distortion of the proper mening o! 
done’ in saying tiat a nation condones 
individuals when it fails to take action 
doing t 


must € 












It seems to be equally clear that, irres} 
may be the particular facts of any give! 
be charged with responsi! y 
that proper punitive measures ha 





logically 
shown 











The degree of fault attributable to a nati W 

pend upon the facts of each given case. A 

tects itself against crime by police measures 

against the law and by appropriate measur 

doing. The prevalence of crime has often 
police measures and to a dilatory and inefl stra 
tion of criminal jurisprudence resulting in the ap 
prehend criminals, in inadequate punishment, or in no punish 
ment at all. Correspondence which has been exchanged betwee 
the Government of Mexico and the Government of the | nited 
States with respect to controversies pending 10! arbitration, 
and which is included among the records of the Commission, 
shows that each Government has from time to time pointed 


out the danger to the safety of tts nationals of a lax 





tration of justice. It is clear that arbitral tribunal 

sessing damages for the failure of auth rities to punish wrong 

doers have taken account of the damage caus i by the wrong 
rnments have been 


ful acts of the culprits for which gov 
held responsible. The opinions of some 
they have also taken account of other elements ot! damages 
and I am of the opinion that that may pr perly be done. There 
considerations pertinent to the question of the 


1 
+ 


nals reveal that 


er; 





are further 








responsibility to which a nation may be f re t 
punish crime 

“When questions are raised with respect to the failure t 
observe obligations of international law relative to | hment 
of wrongdoers, and when redress 1s sought for tne delin 
quency growing out of such failure, the I m ‘pun 
tive’ with respect to the nature of the redre that may be 
afforded seems to be somewhat inapt If the view is taken 
that a wrong to a national is a wrong t the State, it may 
perhaps be said that measures of redress for such wrongs are 
always in a sense punitive Sut mternat il tribunals in 
making pecuniary awards in cases like the present one do not 
appear to have considered that they were distinctly concerned 
in such cases as distinguished from other cases with the 11 
fliction of a penalty of what has sometimes been ulled ‘smart 
money. They have obviously considered that they were a 
fording proper compensatory redress t of 
wrongs 

“As has been observed above, demands for inden es 
in substantial sums have been made in cases of this kind filed 
by both parties to this pending arbitration. | sider 
that the Commission is powerless to awa! 1 damage , sul 
stantial nature in cases of this character wi often involv 
odious features of discrimination prompt by prejudice 
against aliens 

“Tt is asserted in the Mexican Governments Drie! that 
the measure of damages in such cases mu xclusively as 
certained with reference to the law of the ace where the 
acts underlying a claim in a given case were ¢ ymmitted ; that 

} > 


Mexican laws do not recognize ‘moral’ damag« 
though it had |! that the claimants 
case had justified a damage, this 1s 


een shown 
‘moral’ 





can not be settled in a pecuniary way : 

law for the conduct of nations grounded the general assent 
of the nations of the world The law is therefore, of course, 
the same for all members of the family tions. Obviously 
it can only be modified by the same processes by which it is 
formulated, namely, by general assent of the nat It does 
not seem possible to conceive of a situation in wl single 


nation could by a municipal enactment denying a right 
dress, relieve itself from making compensat = 
bserve a rule of international law " 


The Test of the Propriety of Governmental 





Acts 





A claim made in behalf of Teodoro Garcia 
and M. A. Garza by Mexico against the United 
States illustrates in an interesting wa) the diffi- 
culty sometimes existing in determining the cri- 

ropriety of acts on 


terion of the propriety or im] 
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e Mexican girl was shot by an 
hil the Rio 
yn a raft which, 
States, passed 
ican side and 
rned utenant was on patrol duty 
of various kinds 
arture from the 
1 St war ; prohibition 
the import of arms and ammunition into 
immigration and 
the raft refused 
p o1 ’ lieutenant. 
The ofhee is tried by court-martial and sen- 
reached the Presi- 
ider procedure pre- 
bed b t! ticles of War, and the President 
on the ground 
committed man- 
iw, and had not 
In behalf of Mexico 
the President in 
proper! ettit iside the sentence of the court- 
martial result 1 denial of justice for which 
| and that the 
nited State lso liable for the wrongful act 


rossing 


( Mi le to the \met! 


by the 
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sponsible 


Van Vol- 

undertook to define an 

ppraising human life”, 

d said that tandard had been violated when 
kill They said in part: 


Messrs. 


rd of appraising human life 
but of 
use ot 


ts, it is t y of mu pal authorities 
te any reckless 


ng on the border by armed 
i s \ guards, custom 
rds st nation of four re juirements would 
always dangerous 

ss the delinquency is 
ld not be indulged in un- 
ng the delinquency 
the danger arising from 
in their neigh- 

whenever other 
racticable wa enting or repressing the delinquency 
Id | i with sufficient pre- 
unless it be the 

kill. In no manner the 
a use of firearms 
by the fact that 
of these laws is 
ucted to enforce 


t mportal reventing r repress 
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acting as a court 


Commiss er Nielsen took the view 
iterp! 
an law give! the President. 
rt n he decided that the lieutenant 
v, and that clearly, in the 
ight of the r the President's decision did not 
ustice. Therefore, he asserted, 
ponsibility on the part of the 
be ascertained by determining 
sanctioned an act that out- 
f ation. It had 
show that the 
aracter, by comparing the 
He expressed 
Is such as those 
was in 
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very difficult 
Upon these 


ternational code with respect to a 
subject of domestic penal legislation. 
points he said part: 


“I am of the opinion that the Commission is bound by 
the President’s interpretation of American law with respect 
to these two points. I take it that international law recognizes 
the right of the authorities of a sovereign nation, particularly 
a court of last resort, to put the final interpretation upon the 
nation’s laws. Possibly there may be an exception to this 
general rule in a case where it can be shown that a decision 
of a court results in a denial of justice; that is, when a de- 
cision reveals an obviously fraudulent or erroneous interpreta- 
tion or application of the local law. Domestic laws may con- 
travene the laws of nations, and judicial decisions may result in 
a denial of justice, but assuredly it is a well-recognized gen 
eral principle that the construction of national laws rests with 
the nation’s judiciary. 


“The precise question before the Commission is whether 
the act of Lieutenant Gulley, held by the court of last resort 
not to be in violation of the law of his country, is one for 
which his Government is liable under international law 
Whether the United States is so liable must, in my opinion, 
be ascertained by a determination of the question whether 


American law sanctions an act that outrages ordinary stan- 
dards of civilization. . 

“To my mind it is not the duty of an international tribu- 
nal either to attempt in effect to formulate certain rules of 
criminal jurisprudence or to undertake to ‘obviate’ acts which 
a tribunal may regard to be objectionable. In my opinion, it 
is the duty of an international tribunal to determine whether 
a nation must respond in damage for acts alleged to be wrong- 


ful, and in discharging this duty a tribunal must take cog- 
nizance of and give effect to rules of law, and in cases in 
which unfortunately concrete rules are wanting, give proper 


application to principles. It must apply law to facts and pass 
upon acts of omission or commission in the light of rules or 
principles. And as I have heretofore observed, since the Com- 
mission cannot properly challenge the construction put upon 
penal laws of the United States by the court of last resort in 
connection with the case of Gulley, it must determine whether 
laws under which his action was not punishable obviously fall 
below the standard of similar laws of members of the family 
of nations.” 


Vexatious Questions of Domestic Law 

Certain cases interestingly illustrate the vexa- 
tious questions of domestic law with which an in- 
ternational tribunal must deal before it can ulti- 
mately determine responsibility on the part of a 
nation under international law. 

In the claim of H. G. Venable against Mexico, 
the tribunal was called upon to consider among 
numerous other things, bankruptcy and attachment 
proceedings in Mexico. In somewhat lengthy opin- 
icns the Commissioners, while reaching their con- 
clusions by different paths, agreed upon an award 
in favor of the claimant in the sum of $140,000.00. 

In the claim against Mexico of B. E. Chattin 
who was arrested and tried by a Mexican court, 
comparisons between criminal procedure in Anglo- 
Saxon and in civil law countries were discussed. 
3oth Commissioners MacGregor and Nielsen dif- 
fered with the views of Commissioner Van Vollen- 
hoven set forth in a discussion of the term “denial 
of justice.” Commissioner MacGregor discussed 
this subject in a dissenting opinion and also in- 
terestingly described the procedure in a criminal 
case in Mexico. He explained in detail the pre- 
liminary proceedings called the swmario and the plenary 
proceedings, the plenario, and pointed out differences 
between procedure under Anglo-Saxon law and 
procedure in civil law countries. 

The comparison in procedure and the neces- 
sity in dealing with the instant case of compre- 
hending the procedure in civil law countries, so 
different from that in common law countries, were 


also discussed by Commissioner Nielsen. With 
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respect to Mexican procedure he said in part as 
follows: 


“The procedure under the Mexican code of criminal pro 
cedure apparently is somewhat similar to that employed in 
the early stages of the Roman law and similar in some re¢ 
spects to the procedure generally obtaining in European coun- 


1 


tries at the present time. Counsel for Mexico pointed out that 





t 


during the period of investigation a Mexican judge is at 


liberty to receive and take cognizance of anything placed be 
fore him, even matters that have no relation to the offense with 
which the accused is tried The nature of some of the things 
incorporated into the record, including anonymous accusa 


tions against the character of the accused, is shown in the 


Presiding Commissioner’s opinion. Undoubtedly in European 
countries a similar measure of latitude permitted to a judge, 
but there seems to be an essential difference between procedurs 











in those countries and that obtaining in the Mexican courts, 
in that after a preliminary examination before ige of in 
vestigation, a case passes on to a judge wh nducts a trial 
The French system, which was described by counsel for Mex 
ico as being more severe toward the accused t s Mexican 





procedure, may be mentioned for purposes of 


rison. Ap- 








WHEN OATHS WERE OATHS 


By Hon. GEORGE WASHINGTON WILLIAMS, 
1dge of U. S. District Court, | irgin Islands 


N this day, when the official oath is rattled off so 

glibly by the offcer administering the oath, and 

taken so lightly by litigants, witnesses, and 
many others who are now required to swear to 
various papers to be filed with the government, the 
Danish oath, as administered in the Virgin Islands 
at the time of the Transfer to the United States, be 
comes of interest. It still prevails in Denmark, so 
I understand, but has become obsolete in these 
islands, 

The procedure in taking testimony is that there 
is a general warning to the witness that he is to 
tell the truth; then his testimony is reduced to 
writing, in more or less epitomized or substantial 
form, after which the same is read to him, and then 
the admonition of oath is read, which is as follows 

“Every man who is enjoined by the legal Court to con 
firm his deposition by oath ought to consider that, as we 
shall walk in truth and speak truth, and our YES and our 
NO shall be sincerely meant as the words express, so the 
Magistrate, who is instituted by God, has the right to dé 
mand that the word shall be confirmed by oath, in order that 
the thing may | 1 and l 

“He ought to consider that it is not an indifferent word 
which comes over his lips, but a most serious and important 
word, and that he can have no excuse to have been hurried 
because he is severely admonished to consider what he says, 
so that if he sins he does sin knowingly and premeditatedly 

“The swearing person assures that he has told the truth. 
the pure and whole truth, so that | I 


vecome certain and settlec 
‘ 
' 


1as deposed nothing that 
he did not know, and that he has concealed nothing he knew 


for clearing up the matter about which his deposition was de 
manded, and that he has used no reservation, but sincerely 
taken the words in the meaning in which he knew that they 
were understood. He stands before the jud 


gment of men who 
1 will let the truth 


will severely punish the perjurer when God w 
come to light, and the hearts of all men will be shut to the 
person who is marked with tl le name of a perjuret 
He stands in the presence of the all-knowing God, who sees 





what is concealed and pays openly, who sets forth the maledix 
tion that it should visit the house of the thief and the house 
of the person who swears falsely by his name 

“According to the old custon e holds up the three 
fingers of his right hand that this visible sign shall admonis} 


him that he calls the Holy Trinity to witness, and that if he 
swears falsely he has renounced the mercy, protection and 
blessing of God, the Father, that he has denied the Saviour o 
the World, and that he cannot seek refuge unto him in the 
anxieties of life and on the day of judgment, that he | 
barred the way to God's spirit, and given up all consolati 
of God's word, in the need f life and death, that he has ex 
cluded himself from the mmunion of t ( | 


‘hristian Churc! 





parently under Irench law the preliminary ex n 
not serve as a foundation for the ver t of udge 
decides as to the guilt of the accused. he exa all 
the examining judge to determine whether thet ound for 
formal charge, and in case there is, to decide upon the juris 
diction. The accused is not immediately brought before the 
court which is pass upon his guilt or innocence His ap 
pearance in court is deferred until the accusation rests upol 
substantial grounds. His trial is before a judge whose fun 
tions are of a more judicial character than those of a judge 
of investigation employing inquisitorial met t nature 
of those used by a prosecutor.” 
so that her prayers will be of no use to him, that the preaching 
of the Gospel will be oi no consolation to him, that his sins 
will not be pardoned him, and that he has no hope of rising 
from the dead to the glory which is prepared for the true he 
lieving Christian 

‘As long as he stays upon earth his heart will be trembling 
and his foot will find no rest; afterwards he will go where 
very man is to be paid according to his act s, because what 


a man sows he shall also reap. 

“With this exhortation and admonition we have done wha 
depends upon us; we leave the rest to the all-seeing and 
righteous God 

“He that adheres to truth may swear his oath with frank 
ness, but may every man beware of swearing falsely in the 
name of the Highest.” 





If, after having that very searching admonition 
read to him—during the reading of which he has 
ample time to search his mind, as well as to bring 
his religious scruples into play, he still declares that 
his deposition is true, the oath is administered in 
the following words 

“I do confirm by my solemn oath that my deposit 
the truth. So help me God and his Holy Wor 

It is obvious that this admonition could only 
apply to Christians, of which nearly the whole popu 
lation of Denmark was made up, as well as these 
islands. It could hardly have a very 
ation in poly-religious countries. This admonition 
of oath was not administered to unbelievers ot 
non-christians, but as they were such a negligible 
number in that kingdom, the admonition was of 
general effectiveness. It is said to have had a very 


effective oper 


salutary effect, as few were willing to subscribe to 
down right falsehoods after it had been read to 
them, although they might have signified a willing 
ness to testify contrary to the facts. While it is 
obvious that such an admonition could not be very 
well administered under our system of government, 
particularly at this day, with our poly-religious 
condition, it will serve to arrest our attention and 
make us appreciate the solemnity of the undertak 
ing, and administer oaths, particularly in trials in 
open court, with a seriousness of manner and 
solemnness of voice so as to emphasize its import 
tance both to the outcome of the case and to the 
witness. If such an oath were administered it 
would seem to me to take a most depraved person 
to swear falsely 























ALEXANDER R. LAWTON, FIFTH PRESIDENT OF 
AMERICAN BAR ASSOCIATION 


By Hon. Peter W. MELpRIM, 
mer President, American Bar Association 


O the American lawyer the birth and growth 
of the American Bar Association will ever be 


an interesting study. The changes in the last 
half century, in substantive and procedural law, and 
even in the professional ideals, can best be under- 
stood by reading the re- 
ports of the Association. 
On the invitation of 





dangerously wounded. Colonel Henderson, in his 
life of Stonewall Jackson, gives the casualties in 
Lawton’s Brigade at 49 per cent and Ewell’s divi- 
sion, commanded by General Lawton, at 51 per 
cent. After his recovery he was appointed by Presi- 
dent Davis, Quarter- 
master of the Confeder- 
ate Army, and served in 
that most unthankful of 


the late Judge Simeon 
E. Baldwin, twenty-five all offices, until the close 
lawyers signed ll tor of the war. 

meeting at ratoga It is difficult to con- 
and on August 21, 1878 ceive of a more onerous 
seventy-five m«¢ ers of and heart-rending posi- 
the bar from fferent tion in which a man 
sections of the country could have been placed 
met and formed the As during the last days of 
sociation. Of these only the Confederacy than 
one remait Mr. the one which General 
Francis Rawle of Phila- Lawton filled. A quar- 
delphia. <A.1 ng the termaster general with- 
signers of the call, and out stores. Men in the 
me of the four s and trenches freezing for 
the fifth pres was want of blankets; and 
General Alexar Rob- on the march their feet 
ert Lawton, thi bject torn and bleeding, for 
of this sketch want of shoes. And 

General Lawton was vet patiently General 

born in St. Peter’s Par- Lawton stood at his 
ish{ Beaufort unty, post, doing the best he 
South Carolina vem- could, until the end 
ber 4, 1818. a1 ed at came, and no one ever 
Clifton Springs, N. Y., doubted his ability, his 
on July 2, 1896. He was integrity, his fortitude 
the son ot det or his courage, 
James Lawt nd Mar After the fall of the 
tha Mosse. He was a Confederacy, General 
graduate of tl iss of Lawton did not give 
1839 at West Point, but himself up to useless 
resigned from t Army repining, but returned 
in 184] He studied sii to Savannah, forming 
law at Harvard and was —_— the law firm of Jack- 
admitted t bar at \LEXANDER R. LAWTON son, Lawton & Basinger. 
Savannah, Ga., in 1843 It is doubtful if there 
Physically the man was strongly and sturdily built, were ever three men in a firm so widely different. 
although ratl below than above the average Jackson was noted for his eloquence, Lawton for 
height: he was every inch the soldier; he never the soundness of his judgment and Basinger for his 
ceased being a soldier. Prior to the War between knowledge of the law. General Lawton was one of 
the States he was the Colonel of the Ist Regiment the acknowledged leaders of the bar of the South. 
of Georgia Volunteers, and at the opening of that His earnestness, sound sense, clearness and brevity 
war, he seized, under the -ders of the Governor of statement, and, when aroused, tremendous force, 


of the State, F the harbor of Savan- 
nah 

In April, 1861, he was commissioned Brigadier 
General of the p1 sional a y of the Confederate 
States and assigned to the command of the sea- 
coast of Georg [he next year he was transferred 
to Virginia and there took an active part in the 


he battle of Sharpsburg (Antie- 


campaigns uj] 
division he was 


tam), where i1 mmand of a 
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made him a powerful advocate before juries, while 
his clear reasoning and just appreciation of the 
controlling question in the case won for him the 
respectful attention of the courts. There was no 
clap-trap in the man. He never played to the gal- 
lery ; he never indulged in turgid rhetoric; he never 
moved in curved lines; he struck straight from the 
shoulder, and struck with terrific force. The clear- 
ness of his judgment, his undoubted integrity, his 
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personal dignity, and his observance of the ethics 
of his profession gave to him not only a select 
clientele that reposed the utmost confidence in him, 
but for over a half century he was admired and 
loved by the State which he had faithfully served. 

Few men took a more active interest in the 
affairs of his City and State. The meeting which 
organized the Georgia Bar Association was called 
by him. He was State Senator in 1854-61. Presi- 
dent of the Georgia Democratic Convention in 
1860. Served in the Legislature in 1875, and was 
Vice-President of the Constitutional convention of 
1877. He was appointed by President Cleveland as 





the American Minister to Russia in 1885, and two 
years later, to Austria 

It has been said that lawyers succeed less by 
their talents than their character. General Law- 
ton’s success was due both to talent and character. 
General Lawton with clear brain and brave heart, 
with high purpose, with labor that felt no weari- 
ness, and courage that knew no faltering, guarded 
his client’s cause and the rights of his State, as he 
did his own fair name. Such men as General Law- 
ton were the founders of the American Bar Asso- 
ciation, and it is well that they should not be for- 
gotten. 


AN EXPERIMENT IN STUDYING THE BUSINESS OF 
COURTS OF A STATE 


By CHARLES E. CLARK 


Profi ssor of Law, Y ale l 


NE of the most important recent develop- 
ments in the field of the law is the greater 
emphasis now being placed upon the effect 

of legal rules as instruments of social control of 
much wider import than merely as determinants of 
narrow disputes between individual litigants. The 
ultimate results upon the community of the adop- 
tion of certain legal principles rather than others 
have been but imperfectly understood. Definite 
data have been lacking’ as to what business and 
social habits, practices and customs were actually 
in vogue and as to their interrelation with current 
legal rules. In default of such definite information 
the courts have at times taken the opinion of ex- 
perts, have at other times used supposedly learned 
authorities under the application of the doctrine 
of judicial notice, but have perhaps more often 
made deductions based upon their own experiences 
and beliefs. Such deductions are at best of some- 
what questionable value, since they are neces- 
sarily based upon knowledge of a limited kind. 
Often, moreover, they seem distinctly harmful, for 
they tend to assume as settled facts something 
which is either unproven or at times even presump- 
tively untrue. The protests aroused by some of 
the judicial opinions on the constitutionality of 
humanitarian legislation indicate a modern attitude 
in its refusal to accept as final the dictum of a court 
on disputed social questions. Judges themselves 
who have probed the manner and method of judicial 
decisions have expressed similar questionings. 
Some of the law schools are making definite over- 
tures in the direction of the social scientists in the 
hope of help from that quarter. In fact, this need 
as felt in the law for more adequate social data as 
to the administration of justice is but part of a 
general movement in the social sciences to substi- 
tute for the vague generalizations of the older 
economists and philosophers concrete information 
based on adequate statistical information. To a 
certain extent it has its counterpart in modern 
business, which no longer expects to operate suc- 
cessfully without adequate information of its oper- 








‘mversity School of Law 


ations through modern cost accounting and sta- 
tistical systems. 

In spite of this need for more and better infor- 
mation, very little actual research has been at- 
tempted by lawyers or law schools. The task is 
extraordinarily difficult and adequate technique for 
it has not yet been developed. Just what is to be 
examined or how is not clear It is therefore 
necessary to collect a great deal of material before 
attempting to organize it in any final form 

An investigation of this type begun in the fall 
of 1927 is now being made by the Yale Law School. 
Starting in the field of completed court cases in 
order to determine just what happens to disputes 
which must be settled by law, research assistants 
are now compiling statistics from the trial courts 
of certain specified places covering all civil cases 
completed by final judgment, withdrawal, or other- 
wise within a definite period of time. For the pres- 
ent the period chosen is two years, and the investi 
gation has been restricted to the trial courts of the 
State of Connecticut and the federal court of the 
district, the latter, however, covering a substan 
tially different type of case. Preliminary figures 
are now available of the cases for the years 1925 
and 1926 in the Superior Courts of New Haven and 
Fairfield Counties and, for one of those years, for 
Hartford County. These counties have about four- 
fifths the total population of the state (which was 
1,380,631, according to the 1920 ccnsus) and in- 
clude all the larger cities. The courts are the higher 
general trial courts having jurisdiction of cases 
where the amount in demand is $500 or more, and 
of divorce and matrimonial cases, probate and ad- 
ministrative board appeals and so on. Diversities 
in keeping court records, poor filing facilities and 
the difficulties of classification of the cases have 
made the task a long and arduous one 

Nevertheless, the preliminary findings, involv- 
ing a study of nearly 9,000 cases, indicate that the 
task is well worth the trouble, both from the stand- 
point of the student and also from the point of view 
of the practicing lawyer. For example, published 
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cent are in the negligence cases. Judgments for 
defendants are given in approximately 4] per cent 
of the cases tried to the jury as against 23 per cent 
in cases tried to the court; or if the additional fig- 
ure of 41 disagreements, etc., is added, the results 
in the jury cases show judgments for plaintiffs, 50 
per cent; for defendants, 35 per cent; disagree- 
ments, etc. 15 per cent. The defendant’s chances 
seem considerably improved if a jury is present. 

Other data deal with such matters as the aver- 
age length of time of various cases to judgment, 
with the use of attachments on institution of suit 
(rather freely allowable under Connecticut law), 
and with the use of demurrers, pleas and motions to 
correct and their effect upon the cases where used. 
Lack of space renders it impossible to give a sum- 
mary of the results here obtained. It is already 
apparent that further comparative data from other 
jurisdictions with varying procedural methods is 
highly desirable. The effectiveness of various 
methods of waiving trial by jury, of the use of de- 
murrers as compared with the practice under some 
of the newer codes where demurrers are abolished, 
the use or misuse of attachments, the time con- 
sumed in litigation, all such matters need the test 
of comparative research. An example of the value 
of this sort of thing is already at hand. In New 
York, jury trial was not waived merely by failure 
to claim it until the law was changed on May Il, 
1927, for New York and Bronx Counties to this 
effect, coupled with the imposition of a substantial 
jury fee. The year before the change only 174 out 
of 3,925 cases where jury trial was legally available 
were tried to the court, the rest being tried to the 
jury; during the period since the change the jury 
has been waived in about 29 per cent of the cases on 
the calendar, a figure which seems likely to be in- 
creased when the figures for the actual trials are 
available. 

An organization is therefore being developed 
to carry on the work on a five-year program, It is 
hoped that the investigation may be extended not 
only to criminal cases and not only to neighboring 
states, but also to other matters such as cases 
settled by lawyers without the institution of suit, 
and to foreign jurisdictions, particularly continental 
countries with their wholly different procedural 
systems 


WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at 
the following places: 


New York—Brentano’s, 1 W. Forty-seventh St. 


Chicago—Brentano’s, 218 S. Wabash Ave.; Post Office 
News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 


St., at Mulberry. 
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PROGRAM FOR THE SEMI-CENTENNIAL MEETING 
AT SEATTLE 


“Fifty Years of Pre yeress’”’ in Sister Professions of Medicine, heology, Education and Engi- 
neering to Be Set Forth in Addresses by Distinguished Representatives in Those Fields— 
Names of Speakers Announced—Preparations for the Magna Carta Pageant Go 


Forw ard Rapidly 


Train Bookings and Hotel Reservations Indicate Wide 


spread Interest in Meeting—Pacific Fleet at Seattle Will Add to 
Charm of Occasion—Programs of Sections to be of Special 
Interest and Importance 


LL indications point to a great and success 
A ful meeting at Seattle. Hotel reservations, 

train bookings, inquiries at the executive 
offices of the Association bear witness to the extent 
of the interest aroused by this unique occasion 

Certainly the program provided and the mag- 
nificent setting which Seattle and the great North 
west furnish for the meeting and for incidental 
recreation justify all the enthusiasm manifested. 
The Semi-Centennial note will of course dominate 
the program, but the important work of the As- 
sociation and its sections will not be neglected 
Among other things, the meeting will cast a back 
ward look over “Fifty Years’ Work of the United 
States Supreme Court,” which is the subject 
selected by Associate Justice Stone for his address 
It will review “Fifty Years of Pfogress in Med- 
icine,” as set forth by Dr. William Allen Pusey of 
Chicago; “Fifty Years of Progress in Education,” 
with Dr. John H. Finley of New York as guide; 
“Fifty Years of Progress in Theology,” with Dt 
Ozora S. Davis, head of the Chicago Theological 
Seminary, as speaker; “Fifty Years of Progress in 
Engineering,” with Mr. F. Bb. Jewett of New York 
to sum up the achievements in that important field. 

The program for the regular sessions of the 
Association and its subordinate bodies will be 
found in detail in this issue. There is something 
of special interest for every lawyer, no matter what 
his specialty may be. Questions of outstanding 
importance will come before the main and subordi- 
nate bodies in reports of committees and addresses. 
The effort of the Bar to find the way of peace in 
industrial disputes will be set forth in the report 
of the Committee on Commerce of the Associa- 
tion. Important supplemental canons of profes 
sional ethics will be proposed by another com- 
mittee. Judicial Selection, the Rule - Making 
Power, Bar Organization, Aspects of the Crime 
Problem, Utility Regulation and Valuation, the 
efforts of the Association to prevent unwise legis- 
lation affecting the administration of Justice,— 
these and many other subjects will be touched on 
at Seattle. 

The Pacific Fleet, symbol of the greatness and 
power of the nation, will ride at anchor in the 
spacious harbor during the meeting and will be 
host to the Association on one occasion. Western 
hospitality will demonstrate its effectiveness in the 
arrangements of the local committee. Fine weather 
is the rule in Seattle at this time of the year and 
the comfort of members in this respect is assured. 


Wednesday, July 25, at 10 A. M. 


Addresses of Welcome. 

Annual Address by President of the Associa 
tion 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee 

Nomination and Election of Members 

State delegations will meet at the close « f this ses- 
sion to nominate members of the Genral Council, and to 
select nominees for Vice-President and Local Council 
yor ea h State. 

Wednesday, July 25, at 2:30 P. M. 
Symposium—"Fifty Years of Progress.” 
\ddress by F. B. Jewett, Vice-President Ameri 

can Telephone and Telegraph Company, “ 
in engineering During the Last Fifty Years 
\ddress by Dr. John H. Finley, New York 
Times, New York, “Progress in Education During 
the Last Fifty Years.” 
\ddress by Dr. William Allen Pusey, Chicago, 
Medicine During the Last Fifty 


Progress 


“Progress 11 

Years.” 
Address by Dr. Ozora S. Davis, Chicago, or 

“Progress in Theology in the Last Fifty Years.” 


Wednesday, July 25, at 8:30 P. M. 


Address by Honorable Hugh Kennedy, Chief 
Justice of the Supreme Court of the Irish Free 
State, “The Character and Sources of the Consti 
tution of the Irish Free State.” 

10.00 P.M. President’s Reception, Spanish Ball 
Room, Olympic Hotel 
Thursday, July 26, at 10 A. M. 
Metropolitan Theatre 
\. M. 
10:10—Report of the work of the American Law 
Institute. 
Reports of Sections and Commattees 
(The names of the respective Chairmen are given. ) 
SECTIONS 
A. M. 
10:10 Comparative Law Bureau 
Smithers, Philadelphia, Pa. 


William W. 


10.20 Criminal Law. Justin Miller, Los Angeles, 
Cal. 

10:40 Judicial Section. T. Scott Offutt, Towson, 
Md. 























PROGRAM 





Pate ide-Marl " Copyright Law 
Edwai Rogers, ( igo, Il 

Mineral | Gurney Ne n, Los An 
geles, i 

Uniform State Laws. Jesse A. Miller, Des 
Moine 

Public tility La n F. Maclane, Salt 
Lake ( l i 

Contere! f Bar Association Delegates 
| é Wi o Del 

Publicit Valter H. Eckert, Chicago, Ill 
Memb« kdward A. Zimmerman, Chi 
cag | 

Memor William P. MacCracken, Jr., 
Chi ig I 

Adi urn 


Thursday, July 26, at 2 P. M. 


ry 
ropotiian i heatre 


MITTEE REPO! 

Amet Citizenshiy Kk. Dumont Smith, 
Hy Kat S 

Educat f Aliens and Naturalization 
W illiat Kinkead, ¢ neyenne, Wyo. 
Inter nal Law lames Brown Scott, 
Wa D. ( 

Remova f Government Liens on Real Es 
tate r. Richards, Chicago, Ill 
Jurisp1 ce and Law Reform. Henry W. 
la , \ k Cit 

Federa xation Hugh Satterlee, New 
York ( 
Salarie Federal Judge \. B. Andrews, 
Rale 2 \ 

dmiralt nd Maritime Law Charles R 
Hicl York City 
Cor Rush C. Butler, Chicago, II 
Comme Law and Bankruptcy. Jacob M 
| s, Me 


Park 


baker 
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3.45 Use of the Word “Attorney.” J. P. Laffey, 
Wilmington, Del. 

4.00 Professional Ethics and Grievances. Thomas 
Francis Howe, Chicago, LI. 

4.15 Supplements to Canons of Professional 
Ethics. Charles A. Boston, New York. 


Thursday, July 26, at 8.30 P. M. 

Address by Honorable Harlan Fiske Stone, 
\ssociate Justice of the Supreme Court of the 
United States, on “Fifty Years of the Work of the 
U. S. Supreme Court.” 

10.00 Pageant “The Signing of Magna Charta, 
University of Washington Stadium 


Friday, July 27, at 10 A. M. 


Metropolitan Theatre 
COM MITTEE REPORTS 

A. M 

10.00 Publications. Alfred C. Intemann, New 
York City. 

10.10 Division of Eighth Circuit, A. C. Paul, Min 
neapolis, Minn. 

10.20 Uniform Judicial Procedure. Thomas \W 
Shelton, Norfolk, Va. 

10.30 Insurance Law. William Brosmith, Hart 
ford, Conn. 

10.50 Legal Education. William Draper Lewis, 
Philadelphia, Pa. 

11.00 Legal Aid. Reginald Heber Smith, Boston, 
Mass 

11.20 Air Law Chester W. Cuthell, New York 
City. 

11.30 Change of Date of Presidential Inaugura 
tion. Levi Cooke, Washington, D. C. 

11.40 Noteworthy Changes in Statute Law 
Joseph P. Chamberlain, New York City 

12.00 Nomination and Election of Officers 
Miscellaneous Business. 
\djournment sine die. 


Friday, July 27, at 2 P. M. 


Sightseeing trip around Lake Washington and 
nearby points of interest. 





Photo b Asahel Curtis 












































































































Friday, July 27, at 7 P. M. 


Annual Dinner of members of the Association, 


ladies and guests. 
Saturday, July 28 
All day tour as guests of Seattle and Washing- 
ton State Bar Associations. 


Thirty-eighth Annual Conference of the Commis- 
sioners on Uniform State Laws 


Junior Ball-Room, Olympic Hotel, Seattle, Wash. 
Tuesday, July 17, to Monday, July 23, Inclusive 


July 17, A.M. President’s Address and Commit- 

tee Reports. 

P.M. Uniform Mechanics’ Lien Act 

Dinner for Commissioners and 

guests. 

Mechanics’ Lien Act. 

Mechanics’ Lien Act. 

Amendments to Negotiable Instru- 

ments Law. 

\mendments to Negotiable Instru- 

ments Law. 

Uniform Public Utilities Act, Uni- 

form Public Utilities Securities 

Act, and Uniform Business Corpo- 

ration Act. 

3:30-5 P.M. Social Welfare Acts. 

July 20, A.M. Social Welfare Acts. 

P.M. Social Welfare Acts Section. 

\.M. Reports of Committees on Aero- 
nautics, Compulsory Attendance 
of Witnesses and Guardianship of 
Soldiers. 

P.M. No session 

July 23, A.M. Report of Committee on Uniform 

Act in relation to Corpus and In- 
come, 

P.M. Uniform Acknowledgment Act and 
Report of Committee on Uniform 
Firearms Act 


Evening 


July 18, A.M. 
2-3 :30 P. M. 
3 :30-5 P.M. 


July 19, A. M. 


2-3 :30 P.M. 


July 21 


’ 


Conference of Bar Association Delegates 
Thirteenth Annual Meeting 
Olympic Hotel 
July 23-24 
Monday Evening Dinner, 6:30 P. M. 

Addresses by President Silas H. Strawn and 
Dean Roscoe Pound. 

(Delegates are requested to register at Head 
quarters for themselves, ladies and friends accom 
panying them.) 

Tuesday Forenoon Session, 10:00 A. M. 


Opening Address, by Chairman Josiah Marvel. 
Reports of Committees on: 
Judicial Selection: Irvin V. Barth, Chairman. 
State Bar Organization: Clarence N. Goodwin, 
Chairman, 
Admission and Discipline 
Chairman. 
Luncheon 1:00 P. M. for delegates, ladies and 
friends. Address on “Fifty Years of the Ameri 
can Bar Association,” by James Grafton 


Rogers. 


Walter F. Dodd, 
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Tuesday Afternoon Session, 2:00 P. M. 


Reports of Committees on: 
Judicial Councils and Rule-Making Power; Jo 
siah Marvel, Chairman. 
Co-Operation between Press and Bar ; 
R. Sherriff, Chairman. 
Reports by Delegates on Association Accomplish 
ments. 
Miscellaneous New Business. 


Andrew 


Report of Nominating Committee; Election of Of- 


ficers. 
Comparative Law Bureau 
Tuesday, July 24, Olympic Hotel 
1 P.M. Meeting of Council 
2 P.M. Meeting of Bureau. 
Section of Criminal Law and Criminology 
Tuesday, July 24, Olympic Hotel 


Afternoon Session, 2:00 P. M 


Report of Chairman, Justin Miller, Los Angeles, 


Cal. 

Report of Committee on Psychiatric Jurisprudence. 
Rollin M. Perkins, Chairman, lowa City. 

The Prosecutor and the Plea of Guilt Raymond 
Moley, New York City. 

Appointment of Nominating Committee 

Evening Session, 8:00 P. M 
SJetween Organized Crime and the 


Arthur \ 


The Relation 
Violation of the Prohibition Laws 
Lashly, St. Louis, Mo. 

The Law and Sterilization. Otis H. Castle and 
Paul Popenoe, Los Angeles, Cal 

Report of Nominating Committee 

Election of Officers. 

Judicial Section 
Tuesday, July 24, Olympic Hotel 
10.00 A. M. 
Address of Welcome. 
Response by Chairman, Hon. T. Scott Offutt. 
Address by ‘Viiifam Minor Lisle, University of 
Virginia. 
Election of Officers. 
2.00 P.M. 
Reports of Committees. 
Address by Austin E. Griffiths, Seattle, Wash., 
“The Lawyer’s Responsibility for Business 
Ability in Public Office.” 


Thursday, July 26 


6.30 P. M. 
Annual Dinner. 


Legal Education and Admissions to the Bar 
Thursday, July 26, Olympic Hotel 

6.00 P. M. 

7.00 P.M. 


Dinner. 
Business Session. 


Mineral Law 
Tuesday, July 24, Olympic Hotel 
10.00 A.M. Reports and election of Officers 
2.00 P.M. Address by Hon. Cornelius F. Kelly, 
Chairman of the Board, Anaconda Copper 
Mining Company. 
Address by Dr. George Otis Smith, Director 
United States Geological Survey 





















Pro 








View 


Patent, Trade-Mark and Copyright Law 


10.00 A. M Reports and 
1.00 P. M { 


Election of Officers. 
Luncheon. 


irnment tor 


200 P.M Program to be announced. 
7.00 P.M er, Olympic Hotel 
Section of Public Utility Law 
th Annual Meeting 
Auditorium, Telephone Building, 1200 Third Avenue 
Monday, July 23, 2.30 P. M. 

Address Je hi MacLane. Salt Lake City, Utah, 
( hair1 

Report if Secretary 

Appointment of Committees 

Address Joseph W. Jamison, St. Louis. 

Discussiot 

Address | Curtiss, Chairman Nebraska 
State | vav Commission, “Federal En- 
croachment Into the Field of Local Regu- 
7 +.« . 

Discussi 

Tuesday, July 24, 10 A. M. 

Address: Spe r to be announced “Economic 
Basis and Limits of Public Utility Regu- 
la 

Discussion 

Address Speaker to be announced “Municipal 
Financing and Operation of Utilities in 
\V\ : I ‘a 

Discussion. 

Reports of Committees 


Election or { ) fF re 
Tuesday, July 24, 7.30 P. M., Washington Hotel 


Informal Dinr Members 


General Round-Table Discussion 
Miscellaneous unfinished business 
Adjournment 
Luncheons 
sal Ass Secretaries 7 uesday, July 24, 
1 P. M. 
Chicag University Law School Alumni: 


Thursday, 
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of Business Section Seattle, giving glimpse of water front 


Columbia Law School Alumni: Thursday, July 
26, 1 P. M. 

Harvard Law School Alumni: Thursday, July 
26,1 P. M. 

Yale School Alumni, Thursday, July 26, 1 P. M. 

University of Michigan Law School Alumni; 
Thursday, July 26,1 P. M. 

Northwestern University Law School Alumni: 
Thursday, July 26, 1 P. M. 
Iowa Law School Alumni: Thursday, July 26, 
M. 
Phi Delta Phi: Thursday, July 26, 1 P. M 
For particulars communicate with C. P. Bissett, 
Jr., 1211 Hoge Bldg., Seattle, Wash. 

Phi Alpha Delta: Thursday, July 26, 1 P. M. 

University of Washington Alumni Association, 
Thursday, July 26, 1 P. M. 

Dinners 

Delta Theta Phi: Wednesday, July 25, 6:30 
P. M. For particulars communicate with Henry T. 
Ivers, Dexter-Horton Bldg., Seattle, Wash. 

Additional information and announcements of 
places where luncheons and dinners will be held 
will appear in June Journal and Final Program. 


ey 


The Association Tour Trains to Seattle 


3y the time this issue of the Journal reaches 
its readers, the booking of the tour trains wiil be 
largely completed. Nevertheless, out of such a 
large number of bookings there are sure to be some 
cancellations, so that those who may, at the last 
moment, desire reservations should wire or phone 
the Committee stating what reservations are de- 
sired. Such wires should be addressed to Room 
1119, The Rookery, Chicago, IIl., or by phone to 
State 7313. The Committee will be able to accom- 
modate those who wish to join Tour A for the ont- 
bound trip only as it will be found possible to add 
sufficient one way cars for that purpose. 


Variations in the Schedule 


A number of minor changes have been made 
in the schedule to enable the tour party to conform 
to the entertainment planned for them at various 
places. The most important change is a stop at 


(Continued on page 346) 
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THE PROSECUTOR’S 


ROLE 


Had the Chicago Bar Association a few 
vears ago added a recommendation of a fit 
candidate for State’s Attorney to its recom 
mendations of suitable judicial candidates, 
as it did for the first time this year, 
it would doubtless have seemed, even to 
many of the profession itself, that it was 
going beyond its field of legitimate advice. 
But times have changed and situations have 
changed. In making such a recommenda 
tion it merely followed the logic of recent 
careful studies of the administration of jus 
tice. These studies clearly indicate that the 
prosecuting officer, at least in the larger 
cities, has more to do with the disposition 
of charges than judge and jury combined 
The number of cases tried is, in fact, ex- 
tremely small as compared with those dis 
posed of by methods in which the prosecutor 
plays the dominant role. To confine recom 
mendations to judicial candidates and to pay 
no attention to the significance of this other 
powerful agency in the administration of 
justice, has now been recognized as a half 
way measure and the acceptance of this 
recommendation by an overwhelming ma 
jority of the voters at the recent primary 
election is conclusive proof of popular ap 
proval of the idea. 

The Bar Association of St. Louis has also 
recently acted upon this newer understand 
ing of the power of the prosecutor, particu 
larly in great urban communities, to make 
or mar the administration of justice. At a 








recent meeting called for the purpose of 
adopting a new, non-partisan plan of recom- 
mending fit judicial candidates, it decided to 
extend its recommendations to a candidate 
for Circuit Attorney. “The Circuit Attor 
ney’s office is more important than any sin 
gle circuit judgeship,” declared a leading 
member, in making the motion that it be 
included in the bar referendum. “Lawyers 
are just as much concerned with the caliber 
of the man who is to fill that office as they 
are with the caliber of candidates for circuit 
judge.” And this action by the St. Louis 
Association was warmly commended in a 
leading editorial in the Globe-Democrat. 
We have here one of the first fruits of 
the study of the problem of criminal law en 
forcement by search of the records and con 
clusions from actual data gathered. Al 
though this study has really only just begun 
in this country, what has already been done 
is of real value. For one thing, it has en- 
abled the profession and the public to view 
the problem as a whole and better to under 
stand the responsibilities of the various 
agencies engaged in administering criminal 
justice. Heretofore this has generally been 
regarded by the public as a problem chiefly 
for judge and jury, and failures to secure 
what were regarded as adequate results were 
supposed to be mainly chargeable to those 
agencies. However, better information, se- 
cured from limited but fairly typical fields, 
has shown what a relatively unimportant 
part, numerically, trials play in the process 
ef dealing with criminals. Police and pros 
ecutors are the outstanding figures in a sur 
vey of the problem as a whole, beginning 
with the commission of the crime and end 
ing with the final disposition of the charge 
The extent to which the crime problem 
is a police problem, in one large city at least, 
is graphically set forth in an article on “The 
Cause of the Crime Wave,” by Justice White 
of the Missouri Supreme Court, published 
in the December, 1927, issue of the JOURNAL, 
and in the comments on Judge White's arti 
cle by the Survey Committee of the Mis- 
souri Association for Criminal Justice, pub 
lished in the issue of February, 1928. Those 
who are interested in the astonishing dis 
parity shown by that survey between the 
crimes committed and the number of crim 
inals caught in St. Louis are referred to 
those articles. At this time recent events 
have focused special attention on the other 
outstanding agency mentioned, the public 
prosecutor, and on his decisive importance 
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secutor may prosecute or 
No prosecution may start 
until he information or until the 
grand jury finds a true bill. The grand jury, 
seldom used initiating prosecutions (in 
Mo.), is in fact dominated by the prosecutor. 
He may bring the efforts of the arresting offi 
‘er to an end by refusing a warrant. After the 
preliminary hearing he may, if the defendant 
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the action by refusing to file an information 
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or to present the case to the grand jury. At 
any stage before the trial jury is sworn in 
he may on his own responsibility ‘nolle pros’ 


the case, and if the jury is sworn his recom 
mendation is usually followed by the court. 
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in the criminal process is continuous and in 
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“A striking feature of the facts gathered 
in this investigation is the large number of 
punishments inflicted upon pleas of guilty. 
Omitting liquor cases, treated separately, 
over 80 percent of persons receiving some 
kind of punishment have pleaded guilty. A 
discussion of the relation between such pleas 
and punishment will be found in the statis- 
tical analysis. ‘The popular impression is 
that when an offender enters a plea of guilty 
he throws himself upon the ‘mercy of the 
court.’ As a practical proposition he does 
nothing of the kind. He has already thrown 
himself upon the mercy of, or struck a bar 
gain with, the prosecutor before he takes 
his plea. The court usually accepts the rec 
ommendation of the prosecutor as to the 
punishment on plea of guilty. The facts 
show that in the cities a penitentiary sen 
tence follows a conviction by the jury in a 
much higher percentage of cases than where 
sentence is imposed upon a plea of guilty, 
and that a plea of guilty upon arraignment 
reduces the chances of a penitentiary sen 
tence in the cities above one-half. 

“In the cities * * * the prosecutors 
have an immense volume of cases before 
them constantly, and the tendency is to dis 
pose of as many of them as possible by guilty 
pleas. ‘his lessens the work and is usually 
fairly satisfactory to the prosecuting wit 
ness and to the public. This tendency gen 
erally results in negotiation and bargaining 
between the prosecutor and counsel for the 
defendant * * * A common practice in 
cases of this kind is bargaining for a plea 
in consideration for a parole. In this way 
the defendants escape with no punishment 
at all.” 

It may be added that residents of other 
large cities will perhaps find in the foregoing 
a fairly adequate explanation of the number 
of pleas of guilty to an offense less than orig- 
inally charged, and that they will also doubt 
less find much in the general picture which 
represents conditions in their own com 
munities. 


How Each Member Can Help 

On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Amer- 
ican Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. , 

Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 
































































Decree of Court Having Jurisdiction of Subjecc Matter and Parties, Entered Upon Consent of 


REVIEW OF RECENT SUPREME COURT DECISIONS 


All Parties in Interest, Will Not be Vacated on Motion, Even Though it May be Erron- 
eous—When Such Decree Will be Reviewed on Appeal—Master in Federal Dis- 
trict Court Must Return Fees Held by U. S. Supreme Court to be Excessive 
and Ordered Returned, in Spite of Declaratory Judgment in State 
Court in His Favor—Jurisdictional Conflict as to Receivership 
Between Federal and State Courts—State Cannot Tax 
as Income Royalties on U. S. Patent Issued to 
Citizen—Zoning and Due Process of Law 
—Right to Public Trial 


By Epcar Bronson: TOLMAN 


Practice—Consent Decrees, Jurisdiction 


The decree of a court having jurisdiction of the sub- 
ject matter and the parties, entered upon consent of all 
parties in interest, will not be vacated on motion even 
though it may be erroneous. 

Such a decree will not be reviewed on appeal except 
for lack of actual consent, for fraud in its procurement, or 
for lack of jurisdiction. 

Jurisdiction of a court is the power to decide. The 
lack of power to decide must be distinguished from error 
in the decision. 

Failure to introduce any proof, the total lack of findings 
on the issues made by the pleadings, defects, whether of 
form or substance, are none of them grounds for attack 
upon the jurisdictional validity of such a consent decree. 

Swift & Co. v. United States, Adv. Op. 350; Sup. 
Ct. Rep., Vol. 48, P. 311. 

The question considered in this case was the val- 
idity of a consent decree of February 27, 1920, entered 
to prevent a monopoly in meats and food products. 
At that time the United States filed a petition in the 
“Supreme Court of the District of Columbia, sitting 
in equity,” to enjoin violations of the Sherman Anti- 
Trust Act and the Clayton Act. Five leading packers, 
—Swift & Company, Armour & Company, Morris & 
Company, Wilson & Company, and Cudahy Packing 
Company—80 other corporations, and 50 individuals 
were joined as parties defendant. 

The petition charged the defendants with attempt- 
ing to monopolize a large proportion of the food supply 
of the nation and with attempting to extend the mo- 
nopoly by methods set forth. It stated that the pur- 
pose of the suit was to put an end to the monopoly 
described and to deprive the defendants of the instru 
mentalities by which they were perfecting their at- 
tempts to monopolize. It sought a comprehensive 
injunction and also the divestiture of the instrumentali 
ties described. 

The defendants answered denying certain material 
allegations of the petition. Simultaneously with the 
filing of the petition and answers there was filed a 
stipulation signed by all parties which provided that 
the court might enter a proposed decree without finding 
any fact. Upon assent of all parties the decree was 
entered. The decree contained part of the stipulation 
stating that while the defendants 

“maintain the truth of their answers and assert their 
innocence of any violation of law in fact or intent, they 


*Assisted by Mr JAmes L. Homirr 


nevertheless, desiring to avoid every appearance of 
placing themselves in a position of antag sm to the 
Government, have consented and do consent to the 
making and entry of the decree now about to be en- 
tered without any findings of fact, upon condition that 
their consents to the entry of said decree shall not con- 
stitute or be considered an admission, and the rendi 
tion or entry of said decree, or the decree itself, shall 
not constitute or be considered an adjudication that 
the defendants or any of them have in fact violated 
any law of the United States.” 
The decree declared further that the court had 
jurisdiction of the parties and subject-matter involved, 
i 


that the petition stated a cause of action against de 


fendants, and that the court retained jurisdiction of 
the cause for granting further relief and for entertain 
ing applications respecting the decree which the parties 
might make at any time. Finally, it granted the relief 
sought by the petition. 

In November, 1924, Swift & Company and its 
associates and Armour & Company and its associates 
moved to vacate the decree. The motions were identi 
cal in their allegations and prayed that the consent 
decree be declared void. These motions were over- 
ruled and the moving parties appealed to the Court 
of Appeals of the District of Columbia. 

The United States moved to dismiss the appeal 
upon the ground that an appeal lay only directly to 
the Supreme Court of the United States and the Court 
of Appeals granted the motion to dismiss. On reargu 
ment, however, it certified to the Supreme Court five 
questions under §251 of the Judicial Code. After argu 
ment on the certificate the latter ordered a transfer 
of the entire record. Upon consideration of the record 
it affirmed the order of the court of first instance deny 
ing the motions to vacate the consent decree, Mr. Jus 
TICE BRANDEIS delivering the opinion. 

He first disposed of the government’s contention 
that the Court had no jurisdiction, since the transfer of 
the case was ineffective because the Court of Appeals, 
having no jurisdiction to hear the appeal, was power- 
less to certify the questions. It followed, therefore, 
from the government’s contention that the transfer of 
the record from the Court of Appeals conferred no 
jurisdiction upon the Supreme Court. In denying the 
validity of this contention the learned Justice said: 


The Court of Appeals of the District was, there- 


fore, without jurisdiction to entertain the appeals. We 


think, however, that it was a circuit court of appeals 
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that if such basis was not afforded by the allegations 
it was an error of judgment, remediable in the ordi- 
nary way, rather than a jurisdictional defect. 

It was urged further that the decree, if not void 
as a whole, was void in part because it was too 
vague and general especially in the first and ninth 
paragraphs. This was answered as follows: 

The paragraphs, if standing alone, might be open 
on appeal to the objection that they are too general 
to be sanctioned. . . . But they do not stand alone. 
They are to be read in connection with other para- 
graphs of the decree and with the allegations of the 
bill. . . . When so read, any uncertainties are re- 
moved. Moreover, the defendants by their consent 
lost the opportunity of raising the question on appeal. 
Obviously the generality of a court’s decree does not 
render it subject to a motion to vacate. 

The reason next considered was that the decree 
was too comprehensive and that it exceeded the 

















within the mea g f the Transfer Act; and, as the 
judgment appealed from was entered before the effec- 
tive date of the Act of February 13, 1925, the appeals 
should have been transferred to this Court. . . . The 
want of a formal order of transfer would not have been 
fatal to our taking jurisdiction of the whole case, had 
t come before us on writ of error or appeal. . . It 
s no more so! when we have required the record 
be sent up tous. We treat the case as here. 

The law relating to consent decrees in general and 
ts application here were stated in the following 
terms: 

The decree ght to be vacated was entered with 

the defendants sent Under the English practice 
i consent decree ild not be set aside by appeal or 
bill of review, except in case of clerical error. 

In this Court a somewhat more liberal rule has pre- 
vailed Decrees entered by consent have been re- 
viewed upon app r bill of review where there was 
a claim of lacl f tual consent to the decree as en- 
tered, . or fraud in its procurement, .. . or 
that there was lack of federal jurisdiction because of 
the citizenship of t parties But “a decree, which 
appears by the r rd to have been rendered by con- 
sent, is always affirmed, without considering the merits 
of the cause Where, as here, the attack is not 
by appeal or b ll of review, but by a motion to va- 
cate, filed more than four years after the entry of the 
decree, the scope f the enquiry may be even nar- 
rower It not suggested by Swift and Armour 
that the decree is subject to infirmity because of any 
lack of formal nsent, or fraud, or mistake. But 
eight reasons are relied on as showing that, in whole 
or in part, it was beyond > jurisdiction of the court. 

These eight reasons were separately considered. 
[he first reason urged as constituting an infirmity in 
the decree was tl the Supreme Court of the District 
was not a district court within the meaning of the 
\nti-Trust Act. This point was considered as disposed 

of by the judgment in Federal Trade Commission v. 
Klesner, rendered subsequent to this appeal. But it 


was argued that nevertheless the Supreme Court of the 
District lacked jurisdiction because the petition was to 
the “Supreme Court of the District of Columbia, sit- 
ting in equity,” instead of to a special term of that 
court “as the District Court of the United States.” Re- 
garding this, the learned Justice said: 


We are of opinion that this suit under §4 of the 
Anti-Trust Act, which could only have been brought 
in a court of equit was properly brought in the Su- 
preme Court t District, sitting in equity. 

Secondly, it was argued that this was not a case or 


controversy within the meaning of §2 of Article III 
of the Constitution, because the controversy ended be- 


fore the decree was entered. In support of this it was 
stated that as there was no proof of facts the denials 
stand, and that since the government had stipulated that 
there need be no findings of facts and that the decree 
should not constitute an adjudication of guilt it had 
abandoned its charges; that consequently the decree 
was a nullity 
The argument ignores the fact that a suit for an in- 
junction deals primarily, not with past violations, but 
with threatened future ones; and that an injunction may 
issue to prevent future wrong, although no right has 
yet been violate Moreover, the objection is one 
which is not ops n a motion to vacate. The court 
had jurisdiction both of the general subject matter— 
enforcement of t Anti-Trust Act—and of the par- 
ties. If it erred deciding that there was a case of 
controversy, the error is one which could have been 
corrected ly t n apeal or by a bill of review. 
The next reason urged was that the decree was 


entered without ction because no facts were ad 
mitted or proved, and that jurisdiction under the Act 
cannot be conferred by consent. In opposition to this 
the court stated that the undenied allegations might well 
afford a basis for a decree respecting future acts and 








facts found. 


Here again, the defendants ignore the fact that by 
consenting to the entry of the decree, “without any 
findings of fact,” they left to the court the power to 
construe the pleadings, and, in so doing, to find in them 
the existence of circumstances of danger which jus- 
tified compelling the defendants to abandon all partici- 
pation in these businesses, to divest themselves of their 
interest therein, and to abstain from acquiring any 
interest hereafter. 

The defendants took the further position that the 


decree was void because it forbade the doing of lawful 
acts and ordered the abandonment of lawful activities 
This was answered by again pointing out that since the 
court had jurisdiction of the parties and subject matter 
the error did not affect the court’s jurisdiction. 


The seventh contention was somewhat similar, and 


was in effect that the decree exceeded the court's juris 
diction because it was not limited to interstate com- 
merce. 


>. 


Again, the argument fails to distinguish an error 
in decision from the want of power to decide. The 
allegations of a conspiracy to obstruct interstate com- 
merce brought the case within the jurisdiction of the 
court. . . . If the court, in addition to enjoining acts 
that were admittedly interstate, enjoined some that 
were wholly intrastate and in no way related to the 
conspiracy to obstruct interstate commerce, it erred; 
and had the defendants not waived such error by their 
consent, they might have had it corrected on appeal. 
But the error, if any, does not go to the jurisdiction 
of the court. The power to enjoin includes the power 
to enjoin too much, 

The final contention and its disposition are set 
rth in the language of the opinion: 

Finally, it is urged that the decree is void, because 
the Attorney General had no power to agree to its en 
try. . . . The argument is that the utmost limit of 
his authority was to agree to a decree which would 
prohibit the defendants from doing specific acts which 
constitute contracting, combining, conspiring or monop- 
olizing in violation of the anti-trust law; that he was 
without authority to enter into a contract by which cit 
izens of the United States were prohibited absolutely 
and forever from engaging in the lawful business of 
conducting stockyards, storage warehouses, or the 
manufacture and distribution of many named food and 
other products and by which many corporations and 
individuals would be forever taken out of the field of 
competition with others engaged in the same lines of 
business. Whether it would follow that the defendants 
are entitled to have the decree vacated because of such 
lack of authority, we need not decide. For we do not 
find in the statutes defining the powers and duties of 
the Attorney General any such limitation on the exer- 
cise of his discretion as this contention involves. His 
authority to make determinations includes the power 
to make erroneous decisions as well as correct ones. 


The case was argued by Messrs. Charles E. 


Hughes, Edgar Watkins and William C. Breed for the 
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packers and by Assistant to the Attorney General Wil- 
liam J. Donovan for the United States. 


Master in Federal Court—Excessive Fees 


A master appointed by a federal district court is a fed- 
eral judicial officer and an order of the Supreme Court of 
the United States directing him to return fees held by it to 
be excessive must be obeyed irrespective of a declaratory 
judgment in a state court adjudging that those who paid 
the fees have no valid claim against him therefor. 


In re Gilbert, Adv. Op. 361; Sup. Ct. Rep., Vol 
48, p. 309. 

A rule to show cause why he should not be dis 
barred and punished for contempt of the Supreme 
Court of the United States was issued on Abraham S 
Gilbert by the clerk pursuant to an order of the Court 
The rule required him to show whether he had re- 
ceived as fees for services as a master in certain catises 
amounts in excess of the allowances held permissible by 
the Court, and if so whether the excessive amount had 
been returned. 

Gilbert filed a written report, presented himself 
and was heard through counsel. He stated that he had 
received fees as master in eight causes totaling $118,000 
and stated that the Gas Companies which had paid the 
fees had not objected to the sums or asked a return of 
any part thereof. He further stated that he was willing 
to return any part of the fees if the Court should con 
clude that he was under a legal or moral obligation to 
do SO, 

The fees had been paid in obedience to orders of 
the District Court for the Southern District of New 
York, but on appeal by certain of the defendants to the 
Supreme Court of the United States they were held ex 
cessive to the extent of one-half that allowed in one 
case and to the extent of two-thirds that allowed in the 
other cases. Thereafter the District Court in 1922 al- 
lowed as fees the maximum amounts specified in the 
mandate of the Supreme Court 

The subsequent occurrences and the Court’s view 
of Gilbert’s conduct were stated as follows in the 
language of the Curer Justici 

More than a year thereafter—December, 1923—ap 

parently moved by published criticisms, respondent in 
stituted a proceding against the Consolidated Gas Com 
pany in the Supreme Court of New York under Sec 
173, New York Civil Practice Act, wherein he sought 
and obtained a declaratory judgment reciting that that 
Company had no valid claim against him for return 
of any part of the $57,500 which it had paid. This pro- 
ceeding was ill-advised, or worse, and the pronounce 
ment therein cannot aid him hers The State Court 
had no power to determine the matter now before us 
Upon announcement of our opinion, May 15, 1922, 
it became the imperative duty of respondent imme 


diately to return the fees received by him so far as 


they exceeded what we declared permissible It is now 
his duty without further delay to return this excess 
with interest thereon at 6 per centum, from May 15, 
1922 

When respondent accepted appointment as master 
he assumed the duties and obligations of a judicial 
officer He could not rightfully accept or retain any 
thing as compensation unless sanctioned by proper 
order of court. Reception then or now of a gratuity 
from any party would be indefensible and whether or 


no the corporations which paid him by direction of the 


court are satisfied with the result is now unimportant 
He has long been an attorney and counsellor author- 
ized to practice at this bar under the sanction of an 
oath to demean himself “uprightly, and according to 
law.” Notwithstanding the adjudication here that ex 
cessive fees had been allowed by orders granted in 
abuse of judicial discretion, he has retained them for 
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more than five years. He knew that he had got un- 
earned money by improper orders of court, but he de 
cided to keep it. Such conduct is far from “upright 
and according to law” within the fair intendment of 
those terms. 
Further action will be postponed until Monday, 
February 20th, 1928. The respondent will present him 
self at that time and report in writing concerning ef- 
forts made to comply with his obligations 
\t the time fixed, the respondent presented himself 
and submitted cancelled checks and receipts showing 
the payment of the excess to the parties litigant entitled 
thereto with interest as ordered, the aggregate of his 
payments being $92,744.32 

When the case came on for final action the CHIE! 
Justice delivered the opinion. After recapitulating the 
facts he said: 





In his answer the respondent suggests that he 
never had any opportunity on his own behalf to show 
by hearing and argument the justice of the compe: 
sation awarded to him by the District Court and seeks 
to raise doubt as to the conclusion we reached, that 
the allowance made to him was an abuse of discretion 
by the District Court. Our conclusion was the result 
of a careful examination of the statement made by the 
then referee, the present respondent, as to the labor 
he had performed and after full consideration. We 
were desirous of making it clear by our action that the 
judges of the courts in fixing allowances for services 
to court officers should be most careful, and that vica 
rious generosity in such a matter could receive no 
countenance 


had 


In defense of his conduct Gilbert stated that the 
judgment of the Supreme Court was adopted by the 
District Court as its judgment; that counsel for the 
defendants did not construe it to require any refund 
of fees which the defendants willingly had paid and 
believed to be fair; that the order was construed by all 
parties and apparently by the District Judge not to 
require any refund of fees paid, but to affect only 
the amount chargeable to the defendants as costs 

It is enough to say that we differ entirely from the 

inference that this Court intended that the referee 
should retain as his fees moneys already paid him 
here is nothing in the record justifying the sugges 
tion that this Court intended to allow any other com 
pensation than that which was discussed and decided 
in its opinion. If the parties or the District Judge con 
ceived that this Court desired to eliminate as neglig 
ible from its decision the fees already paid the refer 
there was no warrant for the assumptior 

[he fees which had been paid and failure to re 

turn them did not affect the amount of the costs du 
from defendant, the City of New York, which was 
only one-half of fees allowed by this Court. Thus the 
city was not prejudiced by respondent's failure to re 
turn the amount due. The officers of the companies 
litigant seem to have been so satisfied with winning 
the merits of the issue between them and the City of 
New York as to be willing that the referee should re 
tain the illegal excess which under our decision be 
longed to them Thus it came to pass that the par- 


ties who would naturally have seen to it by application 
to the District Court or this Court that our decisio 
was complied with, took no action and virtually ac 


quiesced in a defeat of our decision 
\fter observing that Gilbert might have sought 
a reconsideration of the case if he thought the judg 
ment unjust or mistaken, the learned Curer JTustici 
continued : 

But instead of coming to the tribunal which had 
authoritatively decided the matter, Gilbert relied on 
the tolerance and favor of the litigant companies, in 
whose favor on the merits of the case he had decided 
the issue, not to move for compliance with our de 
cision. This was the front of his wrongdoing He 
persisted further by a futile proceeding in a New York 
state court to secure a declaratory judgment that he 
owed nothing to the litigant companies, although such 
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Jurisdictional Conflict Between 
Courts—Remedy for Collusion 


Receiverships 
State & Feder 
Where a stockholder’s bill for a receiver is filed in a 

state court and thereafter a non-resident creditor’s bill for 

a receiver is filed in a federal court and the latter first 

appoints a receiver on consent of the defendant corpora- 

tion with the collusi of its attorney, who had appeared 
for the corporation in the state court and procured an ad- 
journment delaying proceedings there, the receiver sub- 
sequently appointed in the state court is entitled to pos- 
session of the corporate property, even though the two 
bills are not such as present cases within the jurisdiction 
of both courts, and even though the federal receiver first 
»btained possession of the property. 


Harkin \ Op. 322, Sup. Ct. Rep 
18 JOR 
The cas resented troversy between 
t¢ il | ¢ elvel r the possession ot 
e propert , ts of the Daniel Boone Woolen 
lls Corporat state court receiver was aj 
inted on the 7 »f a stockholder’s bill brought 
one Hurwit Superior Court of Cook County, 
nois, on bel kholders and all others inter 
sted in the lit vho might intervene and con 
bute to expe eged mis iwwement on the 
art of some off ntrusted with the conduct of the 
rporate ift y nrna ed , r the ppomntment of re 
eivers to take m n of the property, carry on the 
siness ane es he e to a new 
inagement 
| ive la \ otne was file 
he federal i creditot s bill This Was 
rought by th States Worsted Sales Company 
New York cory ti01 n behalf of all creditors of 
e Woolen M ere desirous of joining in the 
rosecution it rred mismanagement, that the 
Voolen Mills, although not insolvent, could not procure 
oney to cari n it usiness, and that there was dan 
er of judgment ’ ind a race for undue prefer 
nces It further eved the necessit\ f receivers t 
rrv on the : n the nterests of all creditor 
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prayed ‘or a sale of the assets, distribution to creditors 
and for an order requiring creditors’ claims to be filed 
with the receivers 

Upon application of one Cowan, attorney for the 
Woolen Mills, who agreed that the existing status 
should be preserved, the motion for a receivership in 
the state courts was postponed from February 16, 1925, 
two days after the filing of the bill, until February 21, 
1925. Meanwhile, on February 18, the bill was filed 
in the federal court. On that day the Woolen Mills 
entered an appearance, answered admitting the ave 
ments of the bill and consented to the appointment of 
a receiver. 

On February 25, another stockholder, one Golden 
berg, filed an intervening bill in the state court alleging 
a conspiracy on the part of two Gumbinskies, former 
officers of the company, to loot it, and a conspiracy to 
evade jurisdiction of the state court by collusively pro 
curing a federal court receiver. This was adopted by 
Hurwitz as an amendment to the original bill. There 
after the state court appointed the Union Bank and 
Harkin as receivers of the property. Subsequently 
these receivers filed a petition in the federal court set 
ting forth the history of the litigation, stating their ap 
pointment, alleging that the district court was without 
jurisdiction and praying that the federal court receiver 
he required to turn the corporate property over to them 

The district court refused to grant the relief asked 
in the petition and the circuit court of appeals affirmed 
its ruling. These decrees were reversed, however, by 
the Supreme Court in an opinion delivered by the 
Curer Justice. He first discussed the rules generally 
applicable to such conflicts as here occurred. 

The principle which should govern in a conflict 
of jurisdiction like this has been a number of times 
stated by this Court. As between two courts of con 
current and coordinate jurisdiction, the court which 
first obtains jurisdiction and constructive possession 
of property by filing the bill is entitled to retain it 
without interference and can not be deprived of its 
right to do so, because it may not have obtained prior 
physical possession by its receiver of the property in 
dispute; but where the jurisdiction is not the same or 
concurrent, and the subject matter in litigation in the 
one is not within the cognizance of the other, or there 


s no constructive possession of the property in dispute 
by filing of a bill, it is the date of the actual posses 
sion The difficulty in the application of the rule 


is tn determining whether the conflicting jurisdictions 
are actually concurrent and the same. A doubtful ques 
tion, too, is whether the bill is of such a character that 
its filing is the taking of constructive possession of the 
property 
\fter a summary of several cases illustrating ap 
plications of the rule the opinion stated its effect on the 
case presented on the pleadings here, as follows: 


Ve conclude that if the decision of this motion 
turned on the question of priority of jurisdiction on the 
tace the two bills, it could not be said that the 
courts were exercising concurrent jurisdiction. The 


creditor's bill conferred on the court the power to en 
join the judgments and executions of creditors and the 
establishment of undue preferences among the credi 
tors, whereas in the stockholder’s bill no such remedy 
was asked and could hardly be afforded without amend 
ment and further allegation and prayer. Of course, as 
it has now turned out, because the corporation has 
proven to be insolvent, it would not have been difficult 
or be difficult now in the state court bill. by an amend 
ment, to give the stockholder’s bill the effect of a credi 


tor’s bill, with the receivers in possession Indeed it 
ould seem to be its duty to do so 
These msiderations based upon the face of the 
adings both actions would have justified the cor 
isions reached in the district court and in the Circuit 


Appeals were it not that the evidence sub- 
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mitted by the receivers of the state court upon the mo 

tion here under consideration discloses a fraud upon 

the state court by which the appointment of receivers 

therein was delayed in order that the federal receiver 

could be appointed 

The facts leading to the conclusion that the decrees 
should be reversed were fully stated in the opinion. It 
appeared that the shares of stock of the corporation 
were widely distributed, and that the ousting of the 
Gumbinskies and the election of Byfield and Solomon 
to the offices of president and vice-president had occa 
sioned wide publicity. Mr. Cowan was one of a firm 
of lawyers which acted for the Woolen Mills. He and 
Mr. Byfield, the later president, who was opposed to 
the stockholders suing in the State court, had discussed 
the matter of receiverships and the latter had expressed 
opposition to anything except a federal receivership 
When the motion was called in the state court Mr. 
Cowan appeared in opposition to it and asked for an 
adjournment. The colloquy between the court and the 
attorneys which took place at that time was interpreted 
as an agreement between counsel that if an adjourn- 
ment were granted the status quo would be preserved. 
Evidence as to what took place after the postpone- 

ment was summarized in part as follows: 

The delay in hearing the motion for a receiver in 
the state court was procured by Mr. Cowan, the attor- 
ney for the Boone Mills Corporation, for the purpose, 
if possible, of securing the appointment of a receiver 
in the federal court. One Grand was a stockholder of 
the corporation and lived in St. Louis, and represented 
other stockholders, all of whom were of the Byfield 
party. As soon as the motion was continued in the state 
court, a conference was held between Cowan, Byfield 
and Solomon. It had been said that this conference 
was to be held with a view of securing money to carry 
on the corporation, and that this was the reason for 
asking the delay in the state court. But we think the 
evidence of Mr. Solomon shows clearly that the con 
ference was for the purpose of seeing whether a re 
ceivership in the federal court could be secured in 
advance of the probable appointment in the state court 

Mr. Cowan had Mr. Grand come to his office, ex 
pecting that by reason of the latter's diverse citizenship 
the suit could be brought in the federal court. It was 
then suggested that a creditor’s bill rather than a stock 
holder’s bill should be brought. Grand did not fill this 
requirement ; so upon examination of the list of credit- 
ors one Philipson, agent of the United States Worsted 
Sales Company, a New York corporation, was ap- 
proached. Through him it was arranged that said com- 
pany should act as complainant. When this had been 
done a bill was drawn and filed; the answer admitting 
the facts and consenting to the appointment of a re 
ceiver was filed the same day in the federal court. 

After stating tiie facts the learned Curer Justict 
said, 

We do not wish what we have said to be taken 
as a general approval of the appointment of a receiver 
under the prayer of a bill brought by a simple contract 
creditor simply because it is consented to at the time 
by a defendant corporation. The true rule in equity is 
that under usual circumstances a creditor's bill may 
not be brought except by a judgment creditor after a 
return of “Nulla bona” on execution. When a receiver 
has been thus irregularly appointed on such a bill with 
out objection, and the administration has proceeded to 
such a point that it would be detrimental to all con 
cerned to discharge the receiver, the receivership has 
been permitted to continue because not seasonably ob 
jected to. 

Next in order the opinions of the district court and 
circuit court of appeals were discussed and it was de- 
nied that the vindication of comity should be limited to 





whose pledge 


contempt proceedings against the attorney 
with the state court had been broken 
In this country, in which in every state we have 
courts of concurrent jurisdiction under the federal and 
the state authority, it is of the highest importance that 
conflict of jurisdiction should be avoided. It can only 
be avoided by forbearance and comity, and by enforc- 
ing upon the parties and counsel engaged the utmost 
good faith and the fullest disclosure in e jurisdiction 
with reference to what are the exact facts relevant to 
litigation in a corresponding case in the i 
especially true with respect to receiverships. . . . As 
the Court of Appeals says, there should be no 
“friendly” receiverships, because the receiver is an offi 
cer of the court and should be as free from “friendli 
ness” to a party as should the court itself. Nor should 
f 


there be any competition or rivalry on the part of the 
two courts themselves in regard to assuming jurisdic 
tion. . . . If the court finds that by misrepresentation 
or by a false pledge another court has delayed action 


by which the possession of the res would have been 
taken before the application in hand was made, it 
should insist that the parties and counsel who have 
misled the other court must give that court full oppor 
tunity to remedy the wrong done. What was done here 
in delaying the state court and inducing the federal 
court to act without a full disclosure of what had been 
done in the state court, was a fraud not only upon the 
state court but upon the federal court itself, and when 
the federal court learned the method by which its juris 
diction to appoint a receiver had been invoked, it 
should have denied to those who were guilty the further 
use of its jurisdiction until after the state court had 
been given an opportunity to exercise the jurisdiction 
which it was entitled to exercise, even to taking posses- 
sion of the property ° 

It is quite true, as already said, that if there had 
been no chicanery in the delay of the proceeding in 
the state court, the difference between the 
ings would have justified the retention of the jurisdic 
tion by the federal court. But the two proceedings, 
while not the same, were closely related, and the pro 
ceeding in the state court must by the subsequent in 
solvency have resulted in reframing in the state court 
the pleadings so as to make it a creditor’s bill. Hence 
they were closely enough related to call upon the fed- 
eral court to refuse thereafter to continue jurisdictior 
through its receiver, and to surrender custody of the 
res to the receivers of the state court. Such action we 
deem to have been that which the comity and the good 
faith of a federal court owed to the state court 


two proceed 


Finally, it was pointed out that in requiring the 
federal receivers to transfer the property to the state 
court receivers it was essential the acts of the former 
should be affirmed for the protection of the rights of 
creditors and that conditions should be attached to the 
transfer to safeguard them. 


We therefore shall direct the district court to re- 
verse its action in denying the motion to surrender 
through its receivers the property of the estate still in 
its custody to the state court receivers. But the sur 
render should be only on condition that the state court 
receivers produce an order from the state court con- 
firming all that has been done in the sale of the prop 
erty, the disposition of the assets and the distribution 
thereof as if it had been by its own decree and shall 
so shape the pleadings and its orders that the case may 
proceed in the state court as a creditor's bill and a 
liquidation of all the debts, to enable it to proceed to 
the complete distribution of all remaining assets in 
liquidation, as it would have had to do, in view of the 
insolvency, in a continued administration under the 
stockholder’s bill. The federal court should, before sur- 
render, fix and pay the compensation due to its officers 
for the work done by them and, in doing so, should 
take care to fix the compensation within limits which 
are plainly reasonable. After this and other prelim 
inaries are attended to, all the assets then in the hands 
of a receiver of the federal court shall be turned over 
for further and complete distribution in the suit in the 
Superior Court of Cook County. If such an order of 





is herein prescribed, is not entered 


the state court, as 
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other proj without which 
they woul 
The learned Justice then discussed the argument 
epitomized in the aphorism that the power to tax is the 
power to destroy, and pointed out various illustrations 
of the permitted exercise of power within reasonable 
limits where unlimited exercise would work destruc- 
tion, 


erty does to maintaining that 
} 
t 


, 
1 be of little use 


Che opinion was concluded as follows: 


The fact that the franchise came from a grant by the 
United States is no more reason for exemption, standing 
by itself, than is the derivation of the title to a lot of land 
from the same source. In Baltimore Shipbuilding & 
Dry Dock Co. v. Baltimore ; the land was conveyed 
subject to a condition that a dry-dock should be built upon 
it which the United States was to have the right to uss 
free from charge for docking and which was to revert to 
the United States on a diversion of the land to any other 
use or on the dry-dock being unfit for use for six months. 
Certainly a case in which the United States was much 
more clearly interested than in an ordinary patent. Yet 
there it was held that neither the company nor the land 
was an instrumentality of the United States and that 
there was nothing to hinder the right of the State to tax 

The case was argued by Mr. A. F. Delano Put 
nam for petitioner and by Mr. Merrill June for re 
spondent. , 

Municipal Ordinances — Zoning 
Where it is found expressly that the restrictions im- 
posed by a city zoning ordinance on a particular tract of 
land will not promote the health, safety, convenience and 
general welfare of the inhabitants of the city their enforce- 
ment as applied to such land deprives the owner thereof 
of his property without due process of law. 

Nectow v. City of Cambridge, Adv. Op. 520; Sup 
Ct Rep. Vol. 48, p. 447. 

This case involved a determination of the consti- 
tutionality of a zoning ordinance of the City of Cam- 
bridge, so far as the same applied to a tract of land 
owned by the plaintiff in error. The ordinance divided 
the city into three districts: residential, business, and 
unrestricted. It was similar in its general character 
to that involved in Euclid v. Ambler Co. 

The proceeding originated in the owner’s bill for 
a mandatory injunction to compel the city and its in 
spector of buildings to pass upon an application for a 
permit to erect any lawful building upon the land in 
question irrespective of the terms of the ordinance 
restricting the same to residential uses. His contention 
was that the ordinance violated the due process clause 
of the Fourteenth Amendment. The case was referred 
to a master who viewed the premises, had a hearing, 
and reported findings to the court. A hearing was then 
had by a justice of the court who confirmed the mas- 
ter’s report and reported the case for determination 
of the full court. That court sustained the ordinance 
as applied to the plaintiff’s land and dismissed the bill 

From the master’s report, which was confirmed 
by the court, the following facts appeared : 

rhe plaintiff owned about 140,000 square feet of 
land of which the locus here involved contained about 
29,000 square feet fronting on Brookline Street on its 
westerly side. On the north the locus was bounded by 
Henry Street, on the east by more of the plaintiff's 
land, and on the south by land of the Ford Motor 
Company. Residences were on the northerly side of 
Henry Street and on the westerly side of Brookline 
Street across from the locus. To the south the Ford 
Company maintained an assembling factory, and a soap 
factory and railroad tracks lay near. The ordinance 
restricted a strip of the plaintiff’s land 100 feet wide 
on Brookline Street to residential purposes 3efore 
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the passage of the ordinance the plaintiff had con- 
tracted to sell his land for $63,000 but the purchaser 
refused to perform because of the zoning restrictions 
he master’s report found specifically, “that no prac 
tical use can be made of the land for residential pur 
poses, because among other reasons herein related, 
there would be no adequate return on the amount of 
any investment for the development of the property.” 
There was also a finding that the restricting complained 
of would not promote the health, safety, convenience 
and general welfare of the inhabitants in view of the 
development and district and the 
resultant benefits 

On a writ of error the ruling dismissing the 
owner's bill was reversed by the Supreme Court in an 
opinion delivered by Mr. Justice SuTHERLAND, The 
issues involved and the reasons for the decision were 
stated in the following portion of the opinion: 


character of the 


We quite agree with the opinion expressed below that 
a court should not set aside the determination of public 
officers in such a matter unless it is clear that their action 
“has no foundation in reason and is a mere arbitrary or 
irrational exercise of power having no substantial relatior 
to the public health, the public morals, the public safety 
or the public welfare in its pr ’ 

An inspection of a plat 
zoning districts are outlined, taken in connection with the 
master’s findings, shows with reasonable certainty that the 
inclusion of the locus in questi t indispensable 
the general plan. The boundary line of the residential dis 
trict before reaching the locus runs for some distance 
along the streets, and to exclude the locus from the res 
dential district requires only that such line shall be cor 
tinued 100 feet further along Henry street and 
south along Brookline street here does not appear t 
be any reason why this should not be done. Nevertheless 
if that were all, we should not be warranted in substitut 
ing our judgment for that of the zoning authorities p 


pe sen se 


of the city upon which the 
, 


thence 


marily charged with the duty and responsibility of deter 
mining the question But that is not all. The go 
ernmental power to interfere by ning regulations wit 
the general rights of the land owner by restricting thx 


character of his use, is n ind other questior 

aside, such restriction cannot be imposed if it does not bea: 
a substantial relation to the public health, safety, morals 
or general welfare. . Here, the express finding of the 
master, already quoted, confirmed by the court below, is 
that the health, safety 1 general welfare of 
the inhabitants of the part of the city affected will not be 
promoted by the disposition made by the ordinance of the 
locus in question. This finding of the master, after a hear 
ing and an inspection of the entire area affected, supported, 
as we think it is, by other findings of fact, is determinative 
of the case. That the in f property of plaintiff 


convenience al 








sion oO the 


in error was serious and highly injurious is clearly estab 
lished; and, since a necessary basis for the support of that 
invasion is wanting, the action of the zoning authoriti 


comes within the ban of the Fourteenth Amendment an: 


cannot be sustained 
Judson Hannigan fot 
Nelligan for 


The case was argued by Mr. - 
plaintiff in error and by Mr. Peter J] 
defendants in error 


Criminal Law — Federal Jurisdiction to Review — 
Writ of Error — Certiorari — Right to 
Public Trial 

The Sixth Amendment guarantee a public 
trial in criminal prosecutions in state courts. Proper ob- 
jections and exceptions are necessary to preserve such 
question for review under the Fourteenth Amendment. 

Where a writ of error is allowed improperly it will not 
be dismissed but will be treated as a petition for certiorari 
under §237 (c) of the Code of Judicial Procedure. 


Adv. 


does not 


of Washington, 
" 168 


Gaines v. State Op. 574 
Sup. Ct. Rep. Vol. 48, 

The opinion in 
Chief 


| 
thi - » y 
nis Case Was 


delivered by the 


It STICE who denied the petition of the defend 


ant for certiorari. The defendant, Gaines, was con 
victed of murder and sentenced t » by 
court in Washington. The court of last resort in that 
state affirmed the judgment and sentence. Thereafte: 
the Cu1eF Justice of the latter court issued a writ of 
error of the Supreme Court under §237 (a) of the Judi 
cial Code. This writ was held to have been improperly 
issued for the reason that neither the validity of a 
treaty or statute of the United States, nor the consti 
tutionality of a state statute was drawn in question 
Under §237(c) 
certiorari. 
should not be denied for lack of a substantial federa 
question the defendant filed a return averring various 
federal questions. 

rhe first of these questions was 
contents of the following part of the record 
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a Stat 






























































the case was treated as a petition To! 
pon a rule to show cause why certioral 


based upon the 


“At the close of the afternoon sess n the nin 


l August lith, Judg es, the trial 


day ot the trial, to wit 
judge, said: 





“Before adjourning, I will state e atmosphers 
is pretty unbearable. | know the jury must als el it. I 
assume there is a certain part of the members of the bal 
who from the standpoint of students desire t ear the 
testimony, but with those exceptions urt officers, and 
members of the Bar, the general public will be exclude 


t 


beginning tomorrow. 

It was urged that this was a violation of the 
Amendment to the Constitution. but the force of thts 
contention was denied: 

The Sixth Amendment to the Constitution provide 

part that “In all criminal prosecutions the 
enjoy the right to a speedy and public trial by a: 
tial jury of the state and district wherein the crime shall 


accused shall 


impart 


have been committed.” Many state constitutions contal 
a substantially similar guaranty and restriction, [The ques 
tion what constitutes a public trial the right to which 1: 
thus guaranteed and what discretion a court may exer 
cise in limiting the audience and spectators 1s one up 
which the cases differ. Two views are given in Keagan 
United States, and Davis v. United Stat it 
both of which many state cases are cited According 


some of them, the order complained of here would be re 


garded as erroneous, while in others it would be held t 7 
be within the judicial discretion of the court 
But we are relieved from considering eco! ig 
the different views taken in these cases by the fact that 
| t 


the Sixth Amendment to the Federal Constitution does not 


apply to the trial of criminal prosecutions by a 


has been well settled for years that the first 





ments apply only to the procedure and trial of causes 
the Federal courts and are not limitations upon those 
state courts 
It was further urged that the requirements of due 
process as embodied in the Fourteenth Amendment 
were violated. But the Court found it unnecessary to 
rule on this contention for the reason that there was 
nothing in the record to justify disturbing the State 
Supreme Court’s conclusion that the exclusion ordet 
complained of was not executed. 
Other errors complained of were that the prosecu 
tion originated by information instead of by indict 
ment; that the information was filed pending the 


coroner's investigation; and that it was filed because 
the prosecuting attorney was in “a rage These were 
rejected as grounds for granting certiorari. Prosecu 


tion on information was upheld on the authority of 
Hurtado v. California: no law prescribes a connection 
between the information and the coroner's investiga- 
tion 


showed erro! 


1 


It was also contended that the record 
in that the defendant was not present or in a place 
where he could hear the evidence. But 
was taken at the trial on this ground at 


no obiection 
the affidavits 
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len Raus frmiszbrauch. |The attitude of the 
criminal a law towards drug addiction.] 
y Circuit Judge Dr. Walter Martin Fraeb with the 
llaboration of Dr. med. and phil. Paul Wolff 

eipzig, Georg e Verlag, 1927 Pp. 235. 
his monog acco g the author, the 
rst attempt 11 as well as in medical literature, 
least in Gern 1 comprehensive statement of 
1e existing rules and practices observed by judicial and 
ilministrative cases involving consequences 
drug addict cases which a person uses 
oison drugs not mere excessively and frequently, but 
here he has lost the power of resisting the urge to use 
hem. This bool particularly timely in view of the 
thoroughgoing es being pursued by committees of 
the German Re stag upon the draft of a new code 
f criminal law for the Reich in connection with which 
the subject of nism, cocainism and other forms 
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; nd property lals wl consequence of 
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cent Books 


recently introduced into Congress by 
Stephen G. Porter of Pennsylvania. 
SIGMUND ZEISLER 


Representative 


Chicago. 


Lectures on Legal Topics, Volume JV. Delivered 
at the House of the Association of the Bar of the 
City of New York, 1928. New York: The Macmillan 
Company. Pp. 393. $4.00. The Association of the 
Bar of the City of New York conducts each year a 
lecture course, inviting thereto as speakers judges, 
scholars and lawyers. One night a week is set aside 
The visible audiences are drawn from the practicing 
lawyers of that great city, besides which the speaker 
goes on the air for the benefit of stay-at-homes. The 
present volume is a selection from the addresses deliy 
ered during the court year 1922-1923. 

Fourteen lawyers contribute Their subjects 
greatly vary. Some speak in the language of legal 
gossip, others out of their academic cloisters. Mr 
William L. Marbury, of the Baltimore Bar, tells why 
local self-government is essential to the preservation of 
civil liberty and hits at the Federal Conspiracy Statute 
and the bureaucracy of our Federal government. Mr 
Sherman L. Whipple, of Boston, regrets the tyranny 
of judicial procedure and would change the rules of 
evidence and court proceedings that just judgments 
may be more certainly and easily obtained. Former 
Judge Harrington Putnam, with a wealth of learning, 
talks of Recusation, quoting freely from Latin com- 
mentators and the French Code. Two evenings are 
taken with an analysis of the Conditional Sales Act of 
New York. Mr. James M. Beck talks admiringly of 
the Supreme Court of the United States and its tradi 
tions, and Dean Roscoe Pound, for three evenings, 
devoting himself to The Theory of Judicial Decision, 
brought his hearers from Aristotle to Bergson, assum 
ing, apparently, that the creative processes of juristic 
chemistry were a part of the daily habit of thought of 
his hearers. Generally speaking, the addresses are 
about what one who knew the speakers would expect 

In the early fall, after the mind has long lain fal 
low through a lazy vacation, enjoyed in comparative 
solitude, a man may like to go to a bar dinner to meet 
his old friends, or, appreciating his empty mind, he may 
be ready to be led through a metaphysical haze or 
incited to lusty reform and he may feel strong enough 
to listen to the leaders of our legal thought at evening 
meetings. Their studies must continue and their con- 
clusions should be stated; and when a man is in this 
mood he will do well to read these lectures, which he 
can do indoors with great profit. The reviewer's advice 
is, therefore, to buy the volume now and delay its study 
until October 

\ question, not meant to be impertinent, is this: 
If these discussions are authoritative why keep them 
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in “cold storage” from May 3, 1923, when Mr. Mar- 
bury sounded his clarion call for Liberty, until Febru- 
ary, 1928, when the book was published? Liberty has 
had some hard blows during the period. 

Mircuecey D. FoLLtanssee. 

Chicago. 

Religious Teaching in the Public Schools, by 
Lamar IT. Beman. 1927. New York: The H. W. 
Wilson Co. 170 pp. 90 cents. This small volume 
is a compilation of views for and against religious 
teaching in the public schools. The compilation is 
comprehensive enough to enable almost any one to 
find something to his mind and while it ought to 
lead each reader to see what can be said for other 
positions than his own, its probable effect will be 
to fortify each in the conviction which he already 
holds. The book sets forth the widely divergent 
practices in our schools in different parts of the 
country and the strong disagreements in the de- 
liverances of the courts of the different states. In 
some states religious teaching in state supported 
schools is forbidden, in some allowed and in some 
required. The laws appear to conform in the main 
but not wholly to the religious character and homo- 
geneity of the population of the state. It is clear 
that there is a want of uniformity like that which 
prevails in our laws of marriage and divorce, It is 
apparent that in neither of these two respects has 
our state legislation conformed to the deliverance 
of the United States Supreme Court that this is 
a Christian country resting upon the Christian re- 
ligion. 

There are many open questions raised or im- 
plied or assumed in this book which it does not 





answer. \What is the relation of religious teaching 
to moral character and behavior? How far should 
religious teaching be treated as synonymous with 
or necessarily requiring Bible teaching? What is 
“religion” and what is “teaching?” As a matter of 
fact there is a vast mass of influence wielded in 
our public schools which is truly religious by teach- 
ers who are themselves religious men and women, 
and also are lovers of the Bible, even when there 
is no Bible reading or formal religious instruction. 
It is this influence which no laws can forbid or 
should attempt to forbid, which is one of the best 
features of our schools. And it is from the ranks 
of the men and women of religious nature and 
character and patience that the great body of our 
best teachers come. 

The tendency of the present day throughout 
the United States is not to put the Bible and re- 
ligious teaching in the public schools but to let the 
schools function as now, as pure state schools under 
the old formula of separation of Church and State, 
and to provide for religious teaching through sup- 
plementary arrangements, such as the dismissal of 
the pupils for certain hours each week that they 
may receive from qualified teachers, provided by 
the parents or the Church, the religious instruction 
which their parents or guardians desire. The New 
York courts have sanctioned this practice against 
the appeal of secularist organizations, and other 
states have long ago adopted it. It may be no ulti- 
mate solution but it is an accepted practical expedi- 
ent for the time. 

Ropert E. SPEER. 

New York City. 


Leading Articles from Current Legal Periodicals 


Mo.)—Legal Aspects of the Boulder Dam Project, by 

Howard B. Wilson; The Law of the Land, by Roscoe 
Pound; The Problems of the Eighteenth Amendment, by Nich- 
olas Murray Butler; Some Conflicts in the Construction of the 
Naturalization Laws, by George Washington Williams; Rec- 
ognition in International Law, by N. D. Houghton; The Ter- 
mination of Hostilities, by Forrest R. Black. 

American Law Review, May-June (St. Louis, Mo.) —The 
Tenure of Judges, by Edmund F, Trabue; Some English Legal 
Classics, by Hampton L. Carson; Where to with Criminal 
Equity? by F. R. Aumann; Acceptance of Check or Cash 
for Less than Debt, by Roy M. Lockenour; The Public De- 
fender an Aid to Criminal Justice, by Samuel Rubin; The 
Hague Rules of Aerial Warfare, by Harpur Allen Gosnell ; 
Does Equity as It Prevails in Common-Law Jurisdictions Ob- 
tain in the Civil Law State of Louisiana? by Leon S. Haas, Jr. 

Philippine Law Journal, March ( Manila)—Deficiencies of 
the Philippine Law on the Subject of Damages, by Ramon V 
Villaflor. 

Philippine Law Journal, April (Manila)—A Critical Study 
of “An Act Defining the Conditions Under Which the Govern- 
ment of the Philippine Islands May Be Sued,” by Calixto O. 
Zaldivar; The Legal Presumptions of Survivorship and Legal 
Medicine, by Bienvenido S. Banogon; The Development of the 
Justice of the Peace Courts in the Philippines, by Hon. Ignacio 
Villamor 

Canadian Bar Review, March (Toronto)—Constitutional 
Powers of the President of the United States, by W. P. M 
Kennedy; Negligence in Law, by C. H. Masters. 

Canadian Bar Review, April (Toronto)—Delegated Legis- 
lation, by R. S. Shannon; Motor-Car as a Crime Breeder, by 


A MERICAN LAW REVIEW, March-April (St. Louis, 





E. Coatsworth; Waiver in Insurance Law, by J. S. Ewart; 
The League of Nations, by Ernest Lapointe. 

California Law Review, March (Berkeley, Cal.)—The 
Pending Water Amendment to the California Constitution, 
and Possible Legislation, by Samuel C. Wiel; Practice and 
Procedure Before Administrative Tribunals, by Max Thelen. 

California Law Review, May (Berkeley)—The Pending 
Water Amendment to the California Constitution and Possible 
Legislation (concluded), by Samuel C. Wiel; Usury in Cali- 
fornia, by William Tristam Coffin. 


Kentucky Law Journal, March (Lexington)—Incidents of 
Testamentary Execution, by Alvin E. Evans; The Contract 
Clause of the United States Constitution, by Raymond T. 


Johnson; Bills of Lading as Collateral Security, by Colvin P 
Rouse. 

Kentucky Law Journal, May (Lexington, Ky.)—The 
American Conception of Judicial Control, by Forrest R 
Black; Effect of Pre-Existing Legal Duties Upon Considera- 
tion Under Reinstatement of Law of Contract, by Charles Rice 
McDowell; Codification of the Law of Maritime Neutrality, 
by A. Vandenbosch. 

Yale Law Journal, March (New Haven, Conn.)—Incor- 
poreal Property in Primitive Society by Robert H. Lowie; 
Fault as an Element of Divorce Jurisdiction, by Henry L 
McClintock; Compensation for Occupational Diseases, by 
George E. Beers; Development of Commercial Arbitration, by 
Paul L. Sayre; The Standard of Care Required of Children, 
by Harry Shulman. 

Yale Law Journal, April (New Haven, Conn.)—Legal 
Theory and Real Property Mortgages, by Wesley A. Sturges 
and Samuel O. Clark; Issuance of Securities by Public Service 
Corporations, by Irwin S. Rosenbaum and David E. Lilienthal; 
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Indiana Law Journal, May (Indianapolis)—Common Law 
Trusts as Business Enterprises, by Robert C. Brown; Future 
Interests in Indiana (continued), by Bernard C. Gavit. 

Wisconsin Law Review, April (Madison)—Monopoly and 
Restraint of Trade Under the Sherman Act, by Herbert H 
Naujoks; The Object Clause in Corporate Articles, by Louis 
S. Berkoff 

lowa Law Review, April (lowa City)—Corrective En 
tries Nunc Pro Tunc, by Wayne G. Cook; The Trial Infor 
mation in lowa, by Rollin M. Perkins; The Banking Clauses 
in the Constitution of Iowa, by Frank Edward Horack. 





West Virginia Law Quarterly, April (Morgantown, W 
Va.) Legal Effect of Pre Incorporation Stock Subscriptions, 
by Clarence Morris; Our Continuous Conflict, by Clarence E 
Martin; Observations on Covenants for Title, by J. W. Simon 
ton; Editorial—The Lake Cargo Rate Case, by T. W. Aronld 

University of Pennsylvania Law Review, March (Phila 
delphia)—The Rule of Precedents, by Frederick G. McKean, 
Jr.; Arbitration Under the New Pennsylvania Arbitration 
Statute (concluded), by Wesley A. Sturges; The Interacting 
Areas of Regulatory Authority in Public Utilities (concluded), 
by Gustavus H. Robinson. 

University of Pennsylvania Law Review, April (Phila 
delphia)—The Vertical Extent of Ownership in Land, by 
Stuart S. Ball; Compulsory Insurance Against Motor Vehicle 
Accidents, by Wayland H. Elsbree and Harold Cooper Rob- 
erts; Legal Responsibility for Criminal Acts, by Albert K 
Stebbins 

University of Pennsylvania Law Review, May (Philadel 
phia)—Contemporary Commerce Clause Controversies Over 
State Taxation, by Thomas Reed Powell; Federal Legislation 
Concerning Civil Aeronautics, by Roger F. Williams; The 
Vanishing Distinction Between Creditors and Stockholders, by 
E. Ennalls Berl; Municipal Functions and the Law of Public 
Purpose, by Charles M. Kneier. 

University of Pennsylvania Law Review, June (Philadel- 
phia)—Foreign Trade Functions of Trade Associations: The 
Legal Aspects, by Benjamin S. Kirsh; Ten Years of the Jen- 
sen Case, by William J. Conlen; Contemporary Commerce 
Clause Controversies Over State Taxation (concluded), by 
Thomas Reed Powell 

Michigan Law Review, March (Ann Arbor)—Conditions 
in Bills and Notes, by Ralph W. Aigler; Anticipatory Repudi 
ation of Contracts and Necessity of Election, by L. Vold; 
lort Liability of a Landlord—Part III, by Raymond Harrison 
Harkrider. 

Michigan State Bar Journal, April (Ann Arbor)—Two 
Practical Opportunities fo: Public Service by Lawyers, by 
Henry C. Walters; Foreclosure of Land Contracts in Michi 
gan: Equitable Suit and Summary Proceeding, by Edgar N 
Durfee and James E. Duffy, Jr., Presidential Removal of Ex- 
ecutive Officer, by Hinton E. Spalding; The Lawyer and His 
Community, by Hon. Louis H. Fead; Civil Justice Guide, A 
Review, by Otto G. Wismer; Due Process of Law in State 
Labor Legislation—Part I, by Fowler Vincent Harper; Inter- 
state Ferries and the Commerce Clause, by C. M. Kneier; 
Power of Agricultural Co-Operative Associations to Limit 
Production, by Milton J. Keegan. 

Michigan State Bar Journal, May (Ann Arbor)—A Prob 
lem in Tenancy by Entirety, by H. Clair Jackson; Foreclosure 
of Land Contracts in Michigan; Equitable Suit and Summary 
Proceeding, by Edgar N. Durfee and James E. Duffy, Jr.; 
Report of Committee on Legislation and Law Reform, 1927, 
by Alva M. Commons; Going Value and Rate Valuation, by 
Ben W. Lewis; The Collection of Criminal Statistics in the 
United States, by Raymond Moley; Due Process of Law in 
State Labor Legislation—Part II, by Fowler Vincent Harper 

Minnesota Law Review, March (Minneapolis)—Current 
Conflicts Between the Commerce Clause and State Police 
Power, 1922-1927, by Thomas Reed Powell; Lawful Combi 
nations in Restraint of Trade, by Ernest C. Carman; Law’s 
Delays, Lawyers’ Delays and Forwarded Cases, by Wesley A 
Sturges 

Minnesota Law Review, April (Minneapolis)—Judicial 
Notice of Public Acts Under the Full Faith and Credit Clause, 
by Oliver P. Field; Current Conflicts Between the Commerce 
Clause and State Police Power, 1922-1927, by Thomas Reed 
Powell 

Minnesota Law Review, May (Minneapolis)—Discretion 
to Deny Injunction Against Trespass and Nuisance, by Henry 
L. McClintock; Rights of Remitters and Other Owners Not 
Within the Tenor of Negotiable Instruments, by Frederick K 
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Beutel; Current Conflicts Between the Commerce Clause and 
State Police Power, 1922-1927, by Thomas Reed Powell. 

Columbia Law Review, March (New York City)—Popu- 
lar Law and Common Law in Medieval England, by Frank I. 
Schechter; Reparations and German External Loans, by Ernst 
H. Feilchenfeld; Sale, Agency and Price Maintenance: I, Sam- 
uel Klaus. 

Columbia Law Review, April (New York City)—Con 
tempt by Publication in the United States—to the Federal 
Contempt Statute, by Walter Nelles, Carol Weiss King; 
Some Observations on the Law of Evidence, by Robert M. 
Hutchins, Donald Slesinger; Sales, Agency and Price Main- 
tenance, II, by Samuel Klaus. 

Columbia Law Review, May (New York City)—Con- 
tempt by Publication in the United States—Since the Federal 
Contempt Statute, by Walter Nelles, Carol Weiss King; 
Finality of Determinations of the Commissioner of Internal 
Revenue, by Roswell Magill; Governmental Responsibility in 
Tort: VII, by Edwin M. Borchard. 

Illinois Law Review, March (Chicago)—Civil Law of the 
Soviet Union, by Dr. Heinrich Freund; Effect of the Doctrine 
of Res Ipsa Loquitur, by Fred E. Heckel and Fowler V. 
Harper. 

Illinois Law Review, April (Chicago)—Amendments to 
the Negotiable Instruments Law, by William E. Britton; 
Some Further Necessary Amendments, by Arthur H. Kent; 
Economic Organization in the Soviet Union, by Dr. Heinrich 
Freund, 

Illinois Law Review, May (Chicago)—James Parker 
Hall, by Floyd R. Mechem; High Care and Gross Negligence, 
by Frederick Green; Compulsory Arbitration in Kansas, by 
Edward Berman; The Jural Nature of Land, by Stuart 5 
Ball. 

Illinois Law Review, June (Chicago)—Equity Receiver- 
ships as Proceedings in Rem by E. Merrick Dodd; Construc- 
tive General Appearances and Due Process, by Paxton Blair; 
Preference in Railway Receiverships, by Benjamin Wham. 

Oregon Law Review, April (Eugene, Oregon)—Interfer 
ence With Contract Relations, by Charles E. Carpenter; Ex- 
cessive Regulation, by John H. Stevenson; Moot Appeals by 
the State in Criminal Cases, by Edwin D. Hicks; Is the De- 
ciding of Moot Criminal Cases a Judicial Function? by For- 
rest E, Cooper. 

Boston University Law Review, April (Boston)—The 
History of a Statute, by C. G. Washburn; The Cryptic “SS,” 
by Michael J. Jordan. 

Georgetown Law Journal, April (Washington, D, C.)— 
Controversies With the United States: I, by O. R: McGuire; 
Congressional and State Control of Elections Under the Con- 
stitution, by Robert A. Maurer; The Ancestral Status of Per 
sonal Property, by Welcome D. Pierson; Has the Volstead 
Act Nullified the Eighteenth Amendment? by Martin Conboy 

Law Notes, April (Northport, N. Y.)—Comment on Evi 
dence by Trial Judges, by W. A. Shumaker; Liability of 
Owner for Injuries to Guest of Servant or Borrower of Car, 
by Minor Bronaugh. 

Law Notes, May (Northport, N. Y.)—The Enforceability 
of Sumptuary Laws, by W. A. Shumaker; The Third Degree 
and the Privilege Against Self Incrimination, by Frank Irvine; 
Method Used in Attempting to Collect Debt as Actionable, 
by J. Q. LeGrand. 

Cornell Law (Quarterly, April (Ithaca, N. Y.)—The 
Strange Case of Florida v. Mellon, by Arthur W. Machen, 
Ir.; The Relation of International Law to International Peace, 
by James L. Brierly; Stock Issues Under the Uniform Busi- 
ness Corporation Act, by Robert S. Stevens 

Law Quarterly Review, April (Toronto)—The “Lotus” 
Case, by Professor J. L. Brierly; The Use of the Injunction 
in American Labor Controversies, by Prof. Felix Frankfurter 
and Nathan Greene; The Oxyrhynchus Gaius, by Professor F. 
de Zulueta; Damages for Non-Repair, by Right Hon. Sir. 
James O’Connor; Judicial Method and the Problem in Ogden 
v. Ogden, by Professor J. D. I. Hughes; The Repetition of 
History in the Statute of Uses and the Settled Land Act, 1925, 
by Harold Potter. 

The American Journal of International Law, April 
(Washington, D. C.)—The War Prevention Policy of the 
United States, by Frank B. Kellogg; Safeguarding Peace— 
A Constructive Suggestion, by Charles Cheney Hyde; Treat- 
ment of Enemy Private Property in the United States Before 
the World War, by Edgar Turlington; The International Joint 
Commission Between the United States and Canada, by Robert 
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\. MacKay; Unanimous Consent in International Organiza- 
tion, by Norman L. Hill; The Development of International 
Law Since the War, by Manley O. Hudson 

New York University Law Review, April (New York 
City) —The Relation of State Law and Practice to Decision 
and Practice in the Federal Courts, by Edwin L. Garvin, 
Wallace T. Stock; Criminal Procedure and Crime and a Fore 
word About the Magistrates’ Courts, by William McAdoo; 
The Changing Attitude of the Courts in the Construction of 
*. Vanderbilt 


‘ 


the Standard Fire Insurance Policy, by Arthur T. 
Texas Law Review, April (Austin, Tex French Legal 
History and Legal Historians, by G. W. Stumberg; Attitude 
of the Supreme Court Toward Liberty of Contract, by John 
Robert Anthony; Judicial Reconstruction, by S. B. Dabney 
Texas Law Review, June (Austin, Tex.)—Retroactive 
Laws and Vested Rights, II, by Bryant Smith; Joint Assess- 
ments for Municipal Improvements, by Lucius M. Lamar, Jr.; 
Some Phases of Reformation of Land Sales in Texas, by 
Frank B, Clayton. ; 
Marquette Law Review, April (Milwaukee, Wis.)—The 
Law of Radio Communication, by James Patrick Taugher; 
The Ambulance Chasing Panacea, by Paul A. Holmes; The 
School, The Church and The State, by Harold M. Stephens. 
National University Law Review, May (Washington 
D. C.)—The Smith-Vare Case and Its Relation to Senate 
Procedure, by Charles C. Tansill; An Historical Introduction 
to Community Property Law, by Charles Sumner Lobingier; 
Membership in Religious Societies (Churches or Sects), by 
Charles P. Sherman, 


The Lawyer and Banker, May-June (New Orleans, La.) 
Federal Creation and Control of Corporations, by Charles C. 
Clark; The Liability of Insurance Companies and Societies 
for the Torts of Their Representatives, by Arthur J. Abbott; 
Freedom of Religion, by George F. Ort; The ( olorado Bible 
Case, by Frank Swancara; Typewriting as Evidence, by EI- 
widge W. Stein. 


A Very Unexpected Result of a Constitutional 
Amendment 


before the Cincinnati Law School Alumni the 
past week, Chief Justice Marshall made very clear the need of 
a change in the article in the state constitution which permits a 
minority of the Supreme Court to maintain the constitution- 
ality of a law. Referring to the result of this provision in an 
outstanding case (that of free water for public school build 
ings), he said: 


In speaking 


“East Cleveland believed that law to be unconstitutional 
rhe Court of Appeals of Cuyahoga county held it to be con 
stitutional, and when taken to the Supreme Court two members 
of that court believed it to be valid and therefore affirmed the 
judgment, although five members of the Court had a different 
opinion and dissented. East Cleveland was dissatisfied with the 
minority judgment and the next year brought another action, 
and this time had it heard before the Court of Appeals of the 
Ninth District, but that court again held the law to be con 
stitutional. That law was, therefore, valid in all the municipal- 
ities of the Eighth and Ninth Appellate 

“The City Solicitor of Columbus, not being satisfied with 
the judgment rendered by the minority of the Supreme Court, 
brought an actian on behalf of the city of Col 
the school board of that city to recover water rent, and the 
Court of Appeals of the Second District declared the law to be 
unconstitutional. When the case was taken to the Supreme 
Court four members then affirmed the 


| 
LJistricts 


umbus against 





udgment and the law 
became unconstitutional as to all municipalities in the Second 
District. 

“We, therefore, have a situation where the same law is 
valid in the Second District, but invalid in the Eighth and 
Ninth Districts, and nobody can know whether it is valid or 
invalid in the other six districts until all of the Courts of 


Appeals in those districts have declared on it 
“It may easily be seen that any ot 
placed in the same situation, where the Court of Appeals might 
differ. As an example, it might be supposed that the statute 
permitting juries to recommend mercy in capital cases might 
be declared valid in some districts and invalid in others, so that 
a murderer might receive mercy in certain counties and might 
rom Ohio Law Bulletin 


her statute might be 


xe denied mercy in other counties.”—Fron 
and Reporter, May 7 
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REFLECTIONS OF A JUROR 


Crime 


By Josern 


nmoned for jury duty my 
ried and conflicting. I felt 


honored and at the same 


ing imposed upon. I was both 


i 


ndoubtedly a great many 
lled upon for this service, 


have felt honored because 
of the multitude to de 
of others, and 


mMnnocel 


have felt that they were being 


many neighbors and fel- 


re time than they for jury duty. 


the prospect of becoming 


the machinery of justice, and at 


irritated at the prospect 


ir business, or leave their 
rressive fellow workers, even 


1 


However, I did not fail to ap 


designated in the sum 
I must confess that | 


ion of getting excused on 


und I had a lot of seemingly 
, as the qualifying process 
| into thin air 

he courtroom I found it 
ages and from every walk 
1umber at about 450. When 
were all prospective talesmen, 


1y had been summoned. 


x the summoning of this 


it; for after we had been 
groups of 26 and distrib 
oms there were very few 


good fortune or curse thei 
the point of view. 

ad finished calling the roll, 
the work of qualifying jurors 


those who were excused 


srounds—some because of be 
; some because of inability to 
rstand the English language 
who sought to be excused 
yunds The popular excuse 
to leave their business be 
financial loss. This excuse 
and a few advanced it suc- 
temporarily, for the judge in- 
drop their names back into 
» ones so excused to arrange 


would be able to serve in 
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n Being Summoned tor Jury Duty—Struggles of Prospective Jurymen to 
ince at the Sort of Men Finally Selected for Service—Some Cases Tried 

the Jurors Dealt With Them—Judge’s Instructions Found Helpful- 

| by Useless Argument—Jurors Agreed Punishment was Effective 
Deterrent 


P. TANNE\ 


the near future, as it was certain they would be 
called again. 

The judge was reasonable, but firm, with those 
seeking to be excused. Prior to delving into each 
particular case to find whether or not there was 
merit in the excuse offered, the judge addressed 
them collectively, as to the difficulties experienced 
in the matter of securing a sufficient number of 
qualified jurors for the various courts. He dwelt 
briefly on the duty of citizens to take part in this 
very essential sphere of citizenship. His remarks 
were concise, emphatic and to the point; and it 
seemed to me that any good citizen present, who 
did not have a bona fide excuse, would immediately 
resign himself to the idea of becoming a juror. | 
was gratified to note that his short lecture had th« 
effect contemplated. From the 450 summoned at 
least 150 sought to be excused, but before the ex 
amination had simmered down to a consideration ot 
individual cases, not more than about 50 were left. 
The majority of these were holding out on the 
ground of probable great financial loss if taken 
away from their business. Those seeking to be 
excused on this ground had to make out a very good 
case before they were released. I recall a number 
of instances where it was contended that if they 
were compelled to serve, their business would go 
into the hands of a receiver. Nevertheless they 
were not excused; apparently they had been sum 
moned a number of times before and gotten ex 
cused on similar grounds; the judge advised them 
that they owed the public a duty which they might 
as well perform then and have it over with, Finally 
a sufficient number were qualified; we were then 
assigned to the various courts. I was assigned to 
one of the divisions of the criminal court, and be 
gan a very interesting and instructive term, 

While we were waiting for the court to get its 
calendar in order I began to observe the men with 
whom I would be immediately associated in the 
course of my duty as a juror. I had some rather 
hazy notions concerning juries that I wanted to get 
cleared up. Before the adjournment of court at the 
end of the first week of the term all my precon- 
ceived ideas of jurymen were shattered to bits. | 
don’t know whether the 25 men with whom I was 
associated were out of the ordinary run of jurymen, 
but I do know that individually and collectively 
they were intelligent, conscientious and fairminded 
Among them were grocers, clerks, mechanics, real 
estate men, contractors, salesmen, peddlers, labor 
ers, etc. We differed widely in our particular man 
ner of earning a living, and undoubtedly we differed 
as widely in our choice of religious denominations 
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and political afhliations. However, those matters 
were not discussed when once the business in hand 
got under way. We all took our task seriously. 

The first case of any importance on which I 
was empanelled was a grand larceny case. The 
defendant had been indicted on the testimony of 
two detectives and the complaining witness. The 
indictment alleged that the defendant had stolen 
a car, disassembled it and assembled the parts on 
various other cars. The evidence against him, when 
carefully scrutinized, was of a purely circumstantial 
and inferential nature; but it was worked up in 
a very impressive manner by the prosecutor. 

The defendant’s attorney was very sincere, in- 
telligent and logical, and | am inclined to believe 
that had this not been so a miscarriage of justice 
might have resulted. It developed on cross ex- 
amination that there was some doubt as to whether 
the parts alleged to have been stolen were parts of 
the car belonging to the complaining witness; and 
when the defendant gave evidence of the fact that 
a major portion of the parts alleged to have been 
stolen had been bought from a reputable dealer, 
the case began to shape itself in his favor. Never- 
theless, there were sufficient conflicting facts in the 
case to cause confusion in the minds of the jury, 
which, fortunately, was somewhat cleared up by 
argument of counsel and instructions from the 
judge. It certainly is fortunate that the judge has 
the last word to say to the jury before they retire 
to deliberate on their verdicts; were it otherwise, 
I think juries would retire in such a state of be- 
wilderment that it would simply be impossible for 
them to arrive at a verdict in any complicated case 

I recall that the judge, when instructing us in 
the case now being considered, was very specific 
and very emphatic on the applicability of the law 
to certain developments in the case. He had appre- 
hensions, no doubt, concerning our state of mind. 
He stated the law to be applied to the charge in 
the indictment, the law as to inferences from facts 
proven and the law with respect to presumptions. 
What we gathered from his charge was how to 
apply the law to the facts, how to check, discrimi- 
nate and choose between conflicting facts, and how 
to apply the law to the facts decided on as true. 
The judge’s instructions are a sort of an antidote 
for the soporifics injected into juries’ minds by 
eloquent counsel, as well as being a plan for their 
guidance in arriving at a verdict 

I recall a particular incident in the case now 
being considered. The prosecutor, in summing up 
said, among other things, that, “The unexplained 
exclusive possession of stolen property, shortly 
after the commission of larceny, might satisfy the 
jury and warrant a verdict of guilty of larceny.” 
The prosecutor reiterated and emphasized this. It 
sounded good; it appeared conclusive against the 
defendant if—(and there’s the rub), if he had been 
found in exclusive possession of stolen property 
and could not explain the possession. That point, 
hammered into a jury’s mind after hearing conflict- 
ing evidence of unexplained possession of articles 
alleged to have been stolen, might have great 
weight in determining their verdict if (again if) 
the conflicting testimeny was not explained, and 
if the applicability of the prosecutor’s statement to 
the facts was not questioned. 

I must confess that when I left the jury box, 
together with the other jurymen, to deliberate on 









this case, | was not certain as to whether my vote 
would be for guilty or not guilty. I had been 
empanelled on three less important cases before 
this one, in all of which we had reached a verdict 
with very little discussion and on the first vote 
But in this case I could tell, from the somewhat 
dumfounded appearance of my fellow jurors, it 
would take some time to get unanimity. This con- 
clusion proved to be correct, for it took us approxi- 
mately three hours to reach a verdict. There were 
six ballots in the first hour or so without the slight 
est change in the personnel of the pros and cons 
Then we settled down to argument, intermittently 
in small or large groups; then one man would have 
the floor for a time; all the resources of rhetoric 
were brought to bear by those of us who boasted 
that acquirement; defects were pointed out in the 
argument of the prosecution; and in turn, defects 
were pointed out in the evidence and argument of 
the defense. The judge’s instructions were inter- 
preted and misinterpreted. Finally it was pointed 
out that in any event, the burden was on the prose 
cution to establish beyond a reasonable doubt the 
defendant’s guilt, and there was a sufficient doubt 
to save the defendant. ‘This view prevailed, for 
those who had voted for a verdict of guilty were 


not entirely convinced that he was guilty. Pres- 
ently a vote was taken and a verdict of not guilt 
arrived at, and that is the verdict we turned in to 


the court. Nevertheless, there was not a man 
among us who was thoroughly convinced that the 
defendant was innocent; on the other hand, neither 
was there one among us who was sufficiently con 
vinced that he was guilty. 

In this case, as in many others, the determin- 
ing feature, in the final analysis, was the consider 
ation of fundamental rights. The burden upon the 
state in the prosecution of crime is exceedingly 
onerous. The state’s case, even against adn ittedly 
vicious criminals, must be absolutely flawless, or 
a clever lawyer on the defense will free them from 
the clutches of the law, by working for an acquittal 
either on the ground of insanity or by piercing the 
armor of the state’s case sufficiently to raise a rea- 
sonable doubt and harping on fundamental rights 
For when twelve men retire to a jury room after 
listening for a number of consecutive hours to con 
flicting statements, and then have such awe-inspir 
ing phrases as “—presumption of innocence until 
proven guilty,” “—the burden of proof is on the 
prosecution to establish beyond a reasonable doubt 
the guilt of the defendant,” etc., their verdict may, 
quite unwitingly, result in a miscarriage of justice 

The next case that engaged our attention was 
that of an indictment for larceny after trust. The 
facts, generally speaking, were thes The de- 
fendant, while paying court to the complaining 
witness, had been entrusted by the young lady with 
a sum of money. Tiring of her, as he put it, he 
had ceased paying her attention, but had failed to 
return her funds. The evidence was quite clearly 
against the defendant. He did not deny that he 
had been entrusted with the money; but he tried 
to prove that he had returned it The evidence 
was clear of a flagrant breach of trust, and we spent 
very little time in arriving at a verdict of guilty. I 
think that perhaps we might have been more 
liberally inclined toward the defendant had he not 
attempted to belittle the complaining witness, by 


assertions that he had been irritated by her de- 
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tention and that he had 


lf-defense We decided that 
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hile he hac erfect right to transfer his affec- 





ns, there correspond obligation to put 

e young tu quo nearly as practicable. 
We were panelled on a “dope” case. A 
oung neg een ted for violation of the 
Narcotic Act he sum of the evidence against 
m was ¢§ detective, who had inveigled 
he defendant illeged, to get the dope; and the 
vidence of chemist, wl testified that it was 
lope. Here 1a case that would undoubtedly 
ive beer decided had it not been for an 
unfortunate i1 nt for the defendant. As stated 
before, the gist of the evidence against the accused 
was that of the detective, to the effect that he had 
ccosted thi ndant and asked him to get him 
ome dop¢ the defendant had said that he 
knew a party v ould get him some. From there 
n the st ewhat unintelligible, and be- 
ame worse as the cross examination proceeded. 
The chemist ence was course, of a purely 
professional racter He identified the dope 
vhich was alles to have been taken from the de- 
fendant, a1 eveloped that the detective had 
around with him for months 


arried this « 
before final nding it to the chemist for analysis 
a sorry mess to 
had gotten the 


\itogether " then stood, it was 


ise at ( e v undoubtedly have 
returned vel f not guilty But it seems that 
the defendant ttorney \ not content to let 
vell enoug! He put the defendant on the 
stand, and it point on the case began to 
hape its e defendant, for he told such 
confusing tradictory story that it was im- 
possible to | e that he was innocent. The 
osecut I ( the weakness of his case 


to that 1 took advantage of the situation 


ind quite ide the defendant corroborate 
the esset t letective’s testimony. As 
result t deliberate long when the case 
was in oul We returned almost immedi- 
itely wit! rdict f guilty as indicted I 
happened to 1 t the t after court had 
adjourned a1 scussing the case, he frankly 
admitted that t se was lost before the defendant 
took the tal r had he not taken the stand, 
no advers ‘ ptions uld have been enter- 
uined f ‘ 
One en I arrived at the courtroom 
I foun th pitiable human specimens 
f both se ives These proved to 


ina id been under observation 
y oT I learned that the task before 





e to dete e whether or not 
they were s ntly unbalanced mentally to be 
further det treated. This was an entirely 
new phase of ty to me, and one the existence 
of whic I suspected. I had thought that 





when a bited nptoms of an un- 
balanced 1 ae re as to probably 
prove e public, he was immediately 
ipprehe ( ler observation, that if 
he cir« irranted it, he was given treat- 
ment, that ties « red it necessary 
he was {| detained and treated, and that 
if his detent questioned a jury trial was 
had. That t cases were inquired into and 
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never occurred to me before. As the business of 
the day progressed I began to see the probable 
necessity for this; not because, as a general propo- 
sition, our deliberations would alter the decisions 
of the experts, but as a matter of caution in ex- 
ceptional cases. For it is quite true that an un- 
professional man, almost equally as well as a pro- 
fessional man, would be able to determine the state 
of mind of another man from testimony concerning 
the actions and speech of that man coupled with an 
observation of his demeanor for even a brief period. 
Generally, however, the cases were so clearly con 
clusive that the deliberation of a jury was hardly 
necessary. 

There were a lot of pathetic cases before us that 
day. For the most part they were decided without 
leaving the jury box; but there were a few cases 
which required some deliberation. In one case we 
were unable to arrive at a verdict. This was the 
case of a young lady who, it was alleged, was 
suffering from hallucinations of being persecuted 
During the proceedings she took the stand, and her 
demeanor appeared fairly normal. But the evidence 
of the asylum experts was almost conclusive. We 
took this case to the jury room for deliberation, 
but were unable to arrive at a verdict. We all 
agreed that the young lady needed treatment, but 
some thought that home surroundings, rather than 
the environment of the asylum, would be beneficial 
and, in view of the fact that there appeared to be 
no violent tendencies, this seemed reasonable 
enough. Asa result of our indecision her case went 
over for another week for the deliberations of a 
different jury. One after another these poor un- 
fortunates were brought before us and, with the 
exception of the one case mentioned above, the 
necessity for continuing the detention and treat 
ment could not be questioned 

We then had a case which, while not so im- 
portant in itself, is worth recording because of the 
defense invoked. A young man had been indicted 
on the charge of housebreaking. It was alleged 
that he had confessed to having broken into a 
dwelling and stolen some wearing apparel and other 
minor articles therefrom. The defense was that 
the confession was involuntary. The defendant 
testified that while incarcerated in a precinct lockup 
he had been beaten by detectives and policemen, 
so that in order to escape further maltreatment he 
had said he entered the house and took the articles 
The prosecutor, on cross examination broke down 
this defense, and when we got the case we promptly 
returned a verdict of guilty as indicted. We 
brought in that verdict although the evidence was 
not entirely clear against the defendant, but after 
hearing his conflicting story about having been 
beaten by the officers, we considered that he must 
have been guilty or he would not have resorted 
to this apparent subterfuge. We would have given 
him the benefit of any doubt existing had he con- 
fined his evidence to a denial of the charge against 
him independent of the confession. 

The defense here raised is a very dangerous 
one and, it seems to me, almost as hard to meet 
as the defense of insanity; for it will quite readily 
enlist the sympathy of the jury if it has the ear- 
marks of a bona fide defense. Jurymen, generally 
speaking, do not approve of such direct methods 
of procuring evidence and convictions. It is a very 
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The only possible way for a 
prosecutor to and get a conviction 
when such a defense is interposed is by showing, 
where the validity of a confession is in question, 
that if it not 1 voluntarily, there was 


dangerous practice. 


save his case 


was obtained 
at least no force used in its procurement, for if a 
jury is convinced that a defendant has been abused 
to get evidence, they would very likely allow emo- 
tion to sway their verdict, disregarding the facts 
in the case. 

The next that of an indictment of 
two young men for robbery. It seems that they, 
together with the two complaining witnesses and 


case Was 


some other young men, had assembled on a vacant 
lot on the outskirts of the city, and after imbibing 
somewhat freely of liquor, the two defendants had, 
it was alleged, robbed the two complaining wit 
The against the defendants, 
although somewhat meagre, was almost undisputed ; 
we therefore returned a verdict of guilty. However, 
we were more inclined to be lenient in this case 
than in any other we had before deliberated 
The defendants appeared to be of good family and 
it was their first offense, furthermore they were 
intoxicated at the time of the offense. But if 
jurors were to take all mitigating circumstances 
into consideration, assuming that the circumstances 
just mentioned may be termed mitigating, there 
would be few, if any, convictions. 

None of the which we were em 
panelled were so very important from the stand- 
point of a severe penalty, such as a long sentence 
or the death penalty, nevertheless we engaged in 
our task just as seriously as if every case we 
handled potentially involved a sentence of capital 
punishment. Where the facts were not clear, or 
conflicting, or where, if the facts were clear, the 
indictment was ambiguous, we spent a great deal 
of time in getting our minds as clear as possible 
on the subject before finally arriving at a verdict. 
Had it not been for the very clear instructions we 


evidence 


nesses, 


on. 


cases on 


received from the judge in every case, our task 
would have been somewhat hopeless. 
Oftentimes during the term we were wearied 


by arguments of attorneys on both sides—useless 
argument, that had no tendency to convince us one 


\s a matter of fact, I was sur 


way or the other. 
prised that men skilled in law, and supposedly 
skilled in the science of logic, should use such 


puerile and irrelevant arguments. It appears to me 
that an attorney can help his side of the case con 
siderably by summing up in a concise and logical 
manner, and conversely, he can hurt his side of the 
case by summing up in a voluminous and illogical 
manner. Jurors like all human beings, are subject 
to prejudices: and after listening to one or two 
cases their minds become receptive and retentive. 
They carry all sorts of impressions with them into 
the jury room. They consider, either consciously 
or sub-consciously, all the incidents of the trial. 
such as the demeanor of the attorneys in the matter 
of empanelling the jury; the demeanor of the de 


fendant, of the witnesses and of the attorneys dur- 
ing the conduct of the trial; the substance of the 
evidence, and finally the instructions of the judge 
Some or all of the jurors retire to the jury room 
with all of these things vividly impressed in their 
minds; 


and it is the sum of these impressions 
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balanced one way or the other that determines their 
verdict. Therefore, it behooves those charged with 
the conduct of a trial may 
be, all actual or potential adverse impressions. 

In the process of summing up in the various 
were approached in numerous different 


to eliminate, as far as 


cases we 
styles. Some attorneys were quiet and somewhat 
flustered ; argumenta- 
tive; some were flippant and provocative; while 


some were boisterous and 
some, very few, were calm, dignified and logical 
The latter method of summing up is, of course, 
the only one that has any beneficial effect on the 
jury. Well spoken thoughts, logical statements 
and a gentlemenly demeanor have the same effect 
on jurors that they have on other intelligent human 
beings. 

While it may be true that no amount of 
ment will influence a jury’s verdict against the facts 
and the law of the venture to state that 
there are not more than one-third of the cases tried 
in which the facts are entirely clear after all the 
evidence is in; and in the other two-thirds of the 
cases there is a fertile field for the calm and logical 
attorney to convince the jury one way or the other 
It seems to me that here is where the danger lies 
so far as the state is concerned, for if a jury happens 
to err in rendering a verdict of not guilty, the state 
while, on the other hand, if the jury 


argu 


case, | 


has no redress; 


should err in rendering a verdict of guilty, the 
defendant has recourse in numerous ways by mo- 
tions and appeal. 

The constitutional provision nor shall any 


person be subject for the same offense to be twice 
put in jeopardy of life or limb, is on the whole 
a most beneficial provision; like many other pro- 
visions of our national constitution, it was adopted 
to guard against probable encroachments upon in- 
dividual liberty. Certainly a man ought not to be 
continually harassed for an offense when he has 
once stood the ordeal of trial and been acquitted. 
This consideration only emphasizes the need for 
a system of prosecuting crime which will be nearly 
infallible as it can possibly be made. The judge, 
prosecutor and jury must always be fully and ac 
curately informed on the charges against a person 
accused of crime and the facts supporting those 
charges. There ought to be no half-way measures 
in the collection of evidence, in the framing of the 
indictment, and in the presentation of the case. 

I gathered from the remarks of my fellow 
jurors during the term that they were in conformity 
continually on at least one proposition, and that 
is that punishment is the only really effective de- 
terrent of crime. If the sole purpose of apprehend- 
ing and convicting criminals and punishing them, 
is to preserve order and promote justice, then in 
order to effect this purpose constantly and effec- 
tively, we must establish a very close relation be- 
tween apprehensions, convictions and punishments 

Numerous theories have been advanced for the 
suppression and possible elimination of crime. But 
it seems to me that the surest and most effective 
way to eliminate crime and criminals, is to elimi- 
nate as far as possible the uncertainty of criminals 
heing apprehended, to eliminate speculation in the 
matter of securing convictions. and to punish 
criminals when convicted as severely as the seri- 
ousness of their crimes merit 
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NON-COMFORMITY TO STATE PRACTICE IN LAW 
CASES IN FEDERAL COURTS 


By WiLi1AM R. WarTKINS 
Of the Fort Worth, Texas, Bar 


OME opposition to the bill (S. 759) pending 
S before Congress, providing that the Supreme 
Court shall prescribe rules of practice in law 

uses in the district courts as is now done in equity, 
lmiralty and bankruptcy proceedings’ is premised 
n the proposition that the change would be radical 


nd startling to the state practitioner unfamiliar 
ith Federal practice. The extent of the changes 
that would take place should the proposed bill be- 
me a law is, of urse, problematical. The ques- 


the so-called conformity act? is 

the bar is of importance. If 
the act has exte1 e application and if it serves to 
essen the lab f the practitioner it is well to 


tion as to how 


f practical value 


msider whether the proposed change would create 
intolerable condition. From what follows it is 


‘bvious that the act itself is now a trap for the 


inwary rather a guide 

In the first place, rules of state practice which 
onflict with well settled rules prevailing in the 
national courts vhere they substantially impede 


and interfere with orderly, efficient and speedy ad- 
ministration of stice by the federal courts, are 
not observed [he adoption of state law must be 
understood to apply only where state laws are con- 
sistent with federal legislation* The question 


legal or equitable in nature, is 
by the common law and equity 
and not by state statutes or 


whether a cause 
to be determined 
loctrines of Eng! 
rules.® 

The practitioner who finds himself about to 
enter a suit on the law docket of the federal dis- 
that the jurisdiction of the court 
1 by federal legislation and not 
and his initial pleading must be 
drafted to show jurisdiction regardless of state 
rules. After determining this matter, the question 
f where the action can be brought arises. The 
state law is useless determining where the action 
must be filed, for the matter is controlled by the 
judicial code.’ In filing the suit he learns the prac- 
tice of the federal courts requires a deposit of 
money to cover costs (and in some districts a bond 
leposit) and that before process 
will be served the marshal’s fees must be advanced, 
irrespective of state rules. Costs, generally, are 
governed by federal laws.* In the matter of proc- 


trict court, lear: 
is to be detern 
bv the law of his state 


in addition to the 


ess he expects the conformity act to make the 
process the same as in the state, but finds that by 
federal law the process runs in the name of the 
President of the United States, and may or may 

1 U.S.C 7 

2, 14. 

3. St suU.s M S g Boa 
9 F (2 R904 

4. Tux Br 417 U. S. 387 

Robins Wheat U. Ss 212 
6. U.S Tit, 28, Sect. 871, Sects. 41-53 and Sects. 71-80 
7. Venue gener Sects. 113-114, venue of suits of a local na 


341 


not be in the form used in the State courts.* He 
feels at home when he finds the process is return- 
able as in the state practice, but is at sea when to 
make it returnable if there happens to be a special 
court bill governing the state courts sitting where 
he files his federal case, and then learns that under 
federal rules, notice is sufficient when it accords 
justice, even though the state rules are not fol- 
lowed."® 

Should an ancillary remedy, attachment or the 
like, be desirable, he learns the conformity act does 
not govern, but that by special enactment of Con- 
gress he may have the same remedy as in the state 
courts, but, in the formation of his process he does 
not necessarily have to follow stereotyped state 
forms because of the elasticity permitted by special 
provisions of the Federal Code." 

When dilatory pleas are filed, as in the state 
courts, he feels confident he knows how to proceed, 
only to be confronted with the settled rule of the 
Federal courts that they do not consider matters of 
form, but go to the substance of the issue, or, that 
the court will disregard the pleas, regardless of 
state practice, and dispose of the case on its 
merits."? 

In getting ready for trial he feels the state 
practice, under the conformity act, will govern the 
taking of depositions and presentation of evidence, 
only to find numerous sections of the Judicial Code 
relate to evidence’ and that the state method of 
taking depositions is only permissible where the 


9 Federal vurts may frame their own process and writs where 
state practice makes no provision applicable. Hills & Co. v. Hoover, 
220 U. S. 329 Substantial conformity of process to form of state 
practice is all that is rer- ‘red. Southern Oil Corporation v. Waggoner 
276 F. 487 Service of ,»rocess is sufficient if it accords with genera! 
princigtes of justice regardless of state rules Barrow v. Kane, 170 
1. S. 100. Day v. Schiff Lang & Co., 278 F. 583. 

10. Note 9 supra. 

11 Ancillary remedies of attachment, etc., before judgment. are 
authorized as provided by state law, under Sect. 726. By Section 767. 
writs and process may be amended where no prejudice will result there 
from, but in no instance, under Sect. 777, shall any cause or proceeding 
abate for want of form, but the court shall proceed to hear the cause 
and determine it according to justice and right. 

12. Supra note 6. State rules relating to the amendment of plead 
ings are not strictly followed. Objections for want of form are to be 
determined in the light of Sect. 777. American Mills v. Hoffman, 275 fF 
285 State rules requiring the striking of evidentiary allegations are 
not binding on federal courts. Bank v. Anderson, 279 F. 272. Federal 
courts follow the state rule in reference to the time and manner of pre 
senting defenses. Roberts v. Lewis, 144 U. S. 658, except in removed 
cases, Anders v. Ins. Co., 268 77. Objections to the jurisdiction of 
the court cannot be made by general denial, even though permitted by 
state practice, Hill v. Walker, 167 F. 241; they permit pleading of set 
and counter claims as in the state courts, Partridge v. Phoenix Ins, Co., 
82 U. S. 573. except in actions arising under the laws of the United 
States, U. S. v. Robeson, 9 Pet (U. S.) 319, 325. They follow the state 
practice in dealing with demurrers, Cheming v. Lowery, 98 U. S. 72, 
but they may determine the issue arising on a demurrer after the 
trial, where the rights of demurrant are not infringed, although such 
practice is not authorized by the state law. Kent v. Gas Co., 93 Fed 
887. State rules relating to verification of pleadings are generally fol 
lowed. St. L., ete., Co. v. Knight, 122 U. S. 79. ; 

13. The production of evidence is governed by Section 636. While 
depositions may be taken under exhaustive provisions (Sects. 639-642, 
644-655) they may also be taken in both law and equity cases, in the 
method prescribed by state law (Sect. 648), but only where it is permis- 
sible to take depositions under federal law. Hawks v. Yancey, 2 F (2) 
471 They say they will follow the rules of evidence obtained in state 
courts generally Kinds v. Keith, 57 F. 10 But very few rules could 
be applicable under the superior provisions of the Judicial Code, Sects. 
631-704. Decisions of the state courts construing common law rules 
of evidence do not bind the federal courts. U. P. R. Co. v. Yates, 79 
F. 584. The burden of proving contributory negligence is on the de 
fendant, notwithstanding a state law to the contrary. Maher v. C. M. 
& St. P. R. Co., 278 e 431. 
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taking of depositions is authorized by the Code." 
Should he be concerned at this stage with the quali- 
fication of witnesses, he may find decisions under 
the conformity act that the federal court determines 
the qualifications of witnesses regardless of state 
rules,’® only to find that a later enactment of Con- 
gress made the rule as to qualifications of witnesses 
prescribed by the states obligatory on the federal 
courts.” As to the rules of evidence, he finds that 
the federal courts do not recognize the state court 
interpretation of common law rules of evidence, 
but make their own interpretation thereof, thereby 
necessitating a knowledge of the law of evidence as 
administered in federal courts.’’ 

On the merits of the case he will find in federal 
decisions a maze of refinements and distinctions on 
questions relating to property rights “as established 
and recognized by state decisions,” which are recog- 
nized and enforced by the federal courts, learning 
at the same time that in many cases the federal 
courts refuse to be bound by the law or decisions 
of the state courts; and, in the application of the 
general principles of substantive law, there has been 
established through the course of years another 
bedy of law administered by the national courts, re- 
gardless of state decisions. 

If the case happens to be one of the general 
class of which the federal courts take cognizance 
(and there are many classes of cases they will not 
hear) he finds that even in the use of state rules, 
the federal courts dispense with niceties he has long 
cherished as essential, with the blunt pronounce- 
ment that his state rules relate to matters of form, 
impede administration and will not be counte- 
nanced. 

On one point he may stand unafraid—if the 
defense is the statute of limitations, he may be 
certain the conformity act will be applied.” 

State practice may require equitable defenses 
to be transferred to the equity docket for trial, but 
a federal law requires their determination in the 
suit, on the law side of the docket.” 

He may wonder if he should “call” for a jury, 
as in the state courts, but learns that under a rigor- 
ous provision of the Code a jury cannot be dis- 
pensed with unless a written stipulation is signed 
and filed by counsel.” Ifa jury is used he expects 
to follow his state practice in examining and chal- 
lenging the jurors, only to find the manner of 
calling and impaneling the jury is regulated by 
federal law, and that the matter of examining the 
prospective jurors, so far from being governed by 
state practice, is a matter entirely in the hands of 
the presiding judge—and he may be denied the 
right to examine them at all—while the judge con- 
ducts such examination as he sees fit." 

If a jury is waived, the court makes a general 
or special finding of facts which must be filed, and 
which is given the weight of a verdict, no matter 
what the state law is.”* 

The trial of the cause proceeds as rapidly as 


14. Supra, n. 18 

15. Formerly the queston of qualification of witnesses was for the 
court irrespective of the state law Ins. Co. v. Trust Co., 112 U. S. 
250, but this is changed by special enactment, Sect. 681, and qualified 
by Sects. 635, 686 and 638. 

16. Note 15. 

17. Supra, n. 13. 





18. Michigan Bank v. Eldred, 180 U. S. 693 

19. Equitable defenses in actions at law are permissible under 
Sect. 898. 

20. Sects. 77 


, 773 and Ri 426 
21. qerney v. U.S F. 322 
22. Sect. 773 and ae v. Forsyth, 62 U. S 
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the court directs regardless of state procedure. The 
judge may interpose questions or from time to time 
comment on the evidence, refusing to notice ob- 
jectiors to his comments being made in the pres- 
ence of the jury. The cause is usually argued at 
the conclusion of the evidence, after which the court 
instructs the jury, commenting on the evidence or 
the witnesses as he sees fit, in utter disregard of 
state practice. Objections to the court’s charge 
may be made orally in the presence of the jury and 
special charges requested in the same manner.” 
And the jurors cannot impeach their verdict.™* 

Judgment is entered as and when the court 
directs, regardless of state rules. Interest is al- 
lowed as in the state courts, but not under the con- 
formity act.” Bills of exception are governed ex- 
clusively by the Code.** Notice of appeal is gov- 
erned by a late act,” and not a single provision of 
the state law relating to appeals or error proceed- 
ings apply.** A motion for new trial is not neces- 
sary to entitle one to appellate review, regardless 
of state practice, and the matter of filing the motion 
is governed by the Code.” 

The judgment is enforced by such 
may be necessary or authorized by the judgment, 
or by execution conforming to federal law, without 
respect to state rules.*° If special proceedings in 
aid of the enforcement of the judgment are desired, 
the state practice may be pursued, but the authority 
for this is not in the conformity act. 

The Supreme Court has a definitely good repu- 
tation for having approached every ale question 
that has been presented to it, with the utmost cau- 
tion, and its pronouncements have always proven 
wise. It is hardly likely that it will use any less care in 
the formulation of a set of rules for practice in law 
cases, than was used in the prep tsa of the new 
equity rules. At any rate, the difficult task under 
the existing practice is to know the exceptions to 
the application of the conformity act. When the 
exceptions are known, the practitioner knows fed- 
eral practice, whether he knows state practice or 


writs as 


not. 

23 Federal judges are not bound to follow state practice as to 
submission of cases to juries, Nudd v. Burrews, 91 U. S. 426; or state 
provisions for written instructions, Lincoln v. Power, 151 U. S. 486: or 
state provisions prohibiting comment on the evidence, Mead v. Darling, 
159 Fed. 684; or state provisions as to the manner of gi ving instruc 
tions, Abbot v. Curtis, 25 F. 402; or state provisions relating to the 
submission of special issues, I. & St. L. R. Co. v. Horst, 98 U. S. 291; 


or state provisio ms 5 Cmeng the force and effect of the verdict, Bond v. 
Dustin, 112 U. S. 604, or local rules requir ng separate ae ngs on 
several counts or counter claims. City v. Stookey, 154 F 


24. McDonald v. Plees, 238 U. S. 264 

25. Sect. 811 

26. Sect. 776 

27. Sect. 86la-b, Tit. 28, U.S.C. A 

28. Sects. 861-879. No provision of state law applies to appellate 
proceedings in the federal courts. Camp v. Gress, 25( U S. 308, Chapin 
v. Irwin, 281 F. 831 

29. Sect. 391. I. & St. L. R. Co. v. Horst, 93 U. S. 291 
_ 80... While executions and stay thereof after judgment are provided 
for by Sects. 838-850, extraordinary ancillary proceedings after judg 
ment, as provided by state law, are authorized by Sect. 727. Occupy- 
ing claimant acts of the state apply, by authority of Sect. 728 

81. Supra, n. 30 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles. 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 
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RUFUS CHOATE’ 





By Hon. JoserpH M. ProsKAUER 


lustice of Appel 


EVERENTLY I bring to the memory of 
Rufus Choate the tribute of the profession 
which he loved and so adorned. Many 
nerican oratory have painted his 


isterpi1ec es 


rtrait on the grand scale. The limitations of time 
pon this occas require me rather to etch and 
rye a cameo this titanic figure. His biogra- 


phers and eulogists have offered varying explanations 
f the puzzle of his personality with its many facets 
| its iridescent flashes of mental hue and spiritual 
lors. He mingled a perfervid and florid passion 
th a capacity for inexorable logic; a 
fty professional and personal idealism with a 
practical and effective shrewdness ; a whole-hearted 
illegiance to his client with a devotion to the public 
ervice; a disdain of the inconsequentialities of so- 
al life a delightful camaraderie and love of 
s kind. 

We may sense in his origin the source of these 
ipparent ctions that made him so positive 
ind potent a force 

He was born of the Puritan and the sea. 

In his veins ran the blood of generations of 
hardy citizens of the Massdchusetts North Shore 
vho “went down to the sea in ships.” He came into 
the world on “the pine-fringed borders of the surg- 
ng sea” and his boyhood was touched and moulded 
by those influences so poignantly sung by George 
Edward Woodberry, another son of the North 
Shore and the bard of its spirit 


f «¢ loquen¢ e wi 


with 


contrad! 


T 


hoar sea’s infinite foam; 
where the 


will go down in my youth to the 
I will bathe in the winds of heaven; I will nest 
white birds hon 


Where the sheeted emerald glitters and drifts with bursts of 
snow, 
1 the spume of stormy mornings, I will make me ready and 
Rt 
Vhere under the clear west weather the violet surge is rolled, 
will strike wit in in heaven the daylong league of 
gold; 
Will mix with the waves, and mingle with the bloom of the 
sunset bar 
And toss with the tangle of moonbeams, and call to the morn- 
ing star 
And wave and wing shall know me as a sea-child even as 
they, 


, 7 ' : " 
f the race of the great seafarers a thousand years if a day.” 


He kept the t 
the end. From |! 
pered to his sor 


ng and savor of this boyhood to 
is death-bed in Halifax, he whis- 
f a schooner or a sloop goes by, 


don’t disturb me, but if there is a square-rigged 
vessel, wake me up.” 
Legislator and Congressman and Senator of 


and thus a statesman of demon- 
he put aside the lure of political 
to make himself a great advo- 
seafarer steers straight to his 


the United States 
strated capacity 
and judicial career 
cate, even as th 
course 

His eloquence had in it that persuasive mastery 
with which the mariner dominates the adversity of 
the elements. | ynsciously he used the imagery 


*Address delivers t the unveiling of the bust of Rufus Choate in 
e Hall of Fame, New rk University, under the auspices of the Asso- 
tior f the Bar New York 
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late Division of Supreme Court of New York, First Department 


of the sea. This was the peroration of his great 
address on Judicial Tenure, describing the people 
of Massachusetts: “They rather like the exhilira- 
tion of crowding sail on the noble old ship, and 
giving her to scud before a fourteen-knot breeze; 
but they know, too, if the storm comes on to blow, 
and the masts go overboard, and the gun-deck is 
rolled under water, and the leeshore edge with 
foam, thunder under her stern, that the sheet- 
anchor and best bower then are everything! Give 
them good ground tackle, and they will carry her 
round the world and back again, till there shall be 
no more sea.” The mystery of the sea made him 
part poet and dreamer. 

And there was subtly blended with these quali- 
ties something of Puritan austerity, manifested in 
his devotion to things of the mind and the soul. 
Pilgrim’s Progress he had devoured in his early 
childhood ; the Westminster Catechism, Plutarch’s 
Lives and the Greek Testament! the Aeneid and 
Cicero were the intellectual food of his youth. 
Upon these foundations the teachers of his beloved 
Dartmouth built the structure of his intellectual 
life. The mature advocate found his recreation 
from professional toil in the voracious reading of 
what was greatest in the literature of the world. 
Demosthenes, Shakespeare, Bacon, Milton and 
Burke brought to him the relaxation which others 
were prone to seek in the game of whist or the 
novel. And from them he drew the precision of 
style, the vast fund of anecdote and information, 
the knowledge of centuries past and the under- 
standing of human nature that can come in com- 
plete measure only to him whom reading hath made 
the full man. 

A character of inflexible rectitude grew inevi- 
tably from such sources. And to this magical blend 
of poetry and knowledge, of morality and geniality, 
of idealism and shrewdness, nature added one ulti- 
mate gift that spiced his being with its essential 
flavor. It is sometimes described by his biogra- 
phers as his wit, but it was not the mere wit that 
brings the laugh. Rather might he have cried with 
Horace: “Satire’s my weapon.” To him it brought 
the stern joy that warriors feel. It was a part of 
his armory. Before it strong adversaries went 
down dismayed as the jury smiled at their dis- 
comfiture. With it he bound himself to the judge 
and jury with the sympathetic emotional accord 
which the advocate must establish to attain his end. 
By it he not only convinced, but persuaded. Yet 
withal the deep affection in which he was held by 
his brothers at the bar, who had suffered most from 
his shafts, proved his belief in the maxim of Lady 
Mary Wortley Montague that 

“Satire should, like a polished razor keen, 

Wound with a touch that’s scarcely felt or seen.” 

Proud for my profession, I see his visage here 
enshrined in this Hall of Fame. His life is one of 
the sacred traditions of our calling. We need no 
bust to perpetuate his memory. But as his fellow 
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craftsmen we rejoice that its presence here shall 
ever attest the social value and patriotic worth of one 
whose surest title to this glory is that he was a 
great advocate, a warrior for justice ever loyal to 
the client for whom he fought, to the court whose 
officer he was, and to the best ideals of the great 
profession whose banner he so nobly bore. 


Research in International Law 


N the initiative of the Faculty of the Harvard 

Law School, a group of Americans interested in 
international law has undertaken to organize a co- 
operative research in international law, dealing 
with the three topics which have been selected for 
the agenda of the Conference on Codification of 
International Law, to be held in 1929. 

In 1924, the Fifth Assembly of the League of 
Nations, “recognizing the desirability of incorpor- 
ating in international conventions or in other inter- 
national instruments certain items or subjects of 
international law which lend themselves to this 
procedure,” decided to set up a Committee of FEx- 
perts “to prepare a provisional list of the subjects 
of international law the regulation of which by in- 
ternational agreement would seem to be the most 
desirable and realisable at the present moment.” 
This Committee of Experts for the Progressive 
Codification of International Law, as it came to be 
called, is composed of seventeen jurists, of whom 
Mr. George W. Wickersham, President of the 
American Law Institute, is one. At its meeting in 
April, 1925, it chose eleven topics for investigation, 
and at its second meeting in January, 1926, a sub- 
committee reported upon each of these topics. With 
reference to some of them, questionnaires were pre- 
pared and circulated to the governments of all 
States. The governments’ replies were considered 
by the Committee at its third session in March- 
April, 1927, and seven subjects were reported as 
“sufficiently ripe” for consideration by an inter- 
national conference on codification. Of these seven, 
three were selected by the Eighth Assembly of the 
League of Nations in 1927, for consideration at the 
conference which is now envisaged for 1929: Na 
tionality, Territorial Waters, and Responsibility of 
States for damage done in their territory to the 
person or property of foreigners. 

The three subjects selected were among those 
approved by the Government of the United States 
in its reply to the questionnaires, as subjects con 
cerning which “international arrangements 
would serve a useful purpose and would therefore 
be desirable.” The Government of the United 
States also added that it saw “no insuperable ob- 
stacles to the concluding of agreements on these 
general subjects.” 

The Eighth Assembly of the League of Na- 
tions decided to set up a small committee of five 
to prepare for the Conference of 1929, and this Pre- 
paratory Committee consists of Professor Basde- 
vant (France), M. Carlos Castro Ruiz (Chile), Pro- 
fessor Francois (Netherlands), Sir Cecil Hurst 
(Great Britain), M. Pilotti (Italy). 

The prospect for a conference in 1929 seems 
to make it desirable that the most thorough scien- 
tific preparation possibie should be made to ensure 
its success. If it is not the first time in history that 
a diplomatic conference is to be held for the avowed 
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codification of international law, the occasion never- 
theless presents an opportunity for disinterested 
scholars to have their work considered in a way 
which cannot fail to give it influence. Inspired by 
the feeling that independent cooperative research 
by American scholars and jurists might greatly con- 
tribute to the advancement of sound codification of 
international law, the Faculty of the Harvard Law 
School invited the co-operation of the most active 
men working in the field, to serve as an advisory 
committee for the organization of such research 
Its invitation was accepted by the following: 

Mr. Chandler P. Anderson, Washington. 

Prof. Joseph W. Bingham, Stanford University 

Prof. Edwin M. Borchard, Yale Law School 

Prof. Philip Marshal] Brown, Princeton University 

Dean Charles K. Burdick, Cornell College of Law. 

Judge Benjamin N. Cardozo, New York 

Prof. J. P. Chamberlain, Columbia University. 

Mr. Frederic Coudert, New York 

Mr. William C. Dennis, Washington 

Prof. Edwin D. Dickinson, University 
School. 

Prof. Charles C. Fenwick, Bryn Mawr College. 

Mr. George A. Finch, Washington. 

Mr. Richard W. Flournoy, Washington 

Mr. Raymond B. Fosdick, New York 

Mr. James W. Garner, University of Illinois 

Mr. Green H. Hackworth, Washington 

Judge Learned Hand, New York. 

Prof. Amos S. Hershey, University of Indiana. 

Mr. Frank E. Hinckley, University of California 

Mr. Charles E. Hughes, New York. 

Prof. Charles Cheney Hyde, Columbia University. 

Mr. Arthur K. Kuhn, New York. 

Dr. William Draper Lewis, Philadelphia 

Mr. David Hunter Miller, New York 

Mr. Roland S. Morris, University of Pennsylvania 

Prof. Pitman B. Potter, University of Wisconsin 

Prof. Jesse S. Reeves, University of Michigan 

Mr. Elihu Root, New York. 

Dr. James Brown Scott, Washington. 

Prof. Ellery C. Stowell, American University. 

Mr. George W. Wickersham, New York. 

Prof. George Grafton Wilson, Harvard University. 

Mr. Lester H.,.Woolsey, Washington. 

Prof. Quincy Wright, University of Chicago 

The necessary funds having been appropriated 
by the Commonwealth Foundation, a first meeting 
of the Advisory Committee was held in Cambridge 
on January 7, 1928. Mr. George W. Wickersham 
was elected chairman of the Committee, and an 
executive committee was created, composed of Mr. 
Joseph H. Beale, Mr. Manley O. Hudson, Mr 
Charles Cheney Hyde, Mr. Eldon R. James, Mr. 
Francis B. Sayre, Dr. James Brown Scott, and Mr. 
George W. Wickersham. It was decided that the 
research should be undertaken along the general 
lines followed by the Jnstitut de Droit International 
and the American Law Institute, with a director 
of research, with a reporter for each of the subjects 
to be considered by the 1929 conference, and with 
advisers to assist each of the reporters. Mr. Manley 
©. Hudson was chosen to be the director of research. 
and the reporters were named as follows: on 


of Michigan Law 


nationality, Mr. Richard W. Flournoy, of Wash- 
ington; on ferritorial waters, Professor George 
Grafton Wilson, of Harvard University; and on 


responsibility of states for damage done in their 
territory to the person or property of foreigners, 
Professor Edwin M. Borchard of Yale University. 
It is hoped that the reports can be largely com- 
pleted in 1928, so that they may be available in ad- 
vance of the assembling of the conference now in 
prospect. 
Mantey O. Hupson. 
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\Walte1 Sanborn, so f Henry F. and 
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In 1863 he Dartmouth College and was 
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During hi t college, in order to help 
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ositior for three years. During 
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Bar of the Supreme Court of Minnesota 
On M: l, 1871, he fo ( partnership 
th his uncle, ¢ eral John B. Sanborn, and was 
gaged in tl tice profession in 
Paul until 1892, taking a prominent part in the 
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Andre of St. Paul; and 
, General Agent of the St. Louis-San Fran 
cisco Railroad at Chicago. 


firm of Sanborn, Graves and 
Henry F 


On March 17, 1892, he was commissioned, by 
President Benjamin Harrison, Circuit Judge of the 
United States for the Eighth Circuit, under the pro 
visions of the Federal Court of Appeals law, then 
recently enacted, and on May 2, 1892, took his seat 
upon the bench of this Court, then sitting at St 
Louis, and served continuously in that capacity un 
til his death in the City of St. Paul, May 10, 1928, a 
period of more than thirty-six years. 

From June 3, 


the 
Court, he served as presiding judge, discharging al! 


1903, as senior member of 


the administrative duties devolving upon that office, 
until his death. 

In addition to his Appellate work, he was in 
his earlier years frequently called upon to serve as 
trial judge and throughout his service administered 
receiverships involving interests of vast magnitude 

His published decisions, which are found in 275 
volumes of the Federal Reporter (52 Fed. to 26 Fed 
2nd) are approximately 1500 in number. They in 
clude not only a large share of the opinions handed 
down by this court, but a very substantial number 
of decisions rendered by him when sitting on the 
Circuit and District Bench. 

Upon the high authority of the Chief Justice of 
the United States, who was himself commissioned 
a Circuit Judge in the Sixth Circuit on the sam: 
day that Judge Sanborn was commissioned in the 
Eighth Circuit, it has been stated that the number 
of opinions written by Judge Sanborn has probably 
not been equalled in the history of our country, and 
that the weight and respect attributed to them by 
the Bench and Bar of the country are so high that 
they constitute a rich reward for the life’s work he 
has given to them 

The volume of the work which Judge Sanborn 
carried was further increased by a custom that he 
followed, generally realized in 
the profession, of making, in with his 
own study of each case in which he sat, exceedinglv 
copious memoranda, even though the writing of 
the opinion was assigned to some other judge, and 
in order that he might feel in his own mind abso 
lutely sure that he fairly considered the case and 
was conscientiously participating in its decision, he 
vrote out these memoranda with a fullness of state 
ment and discussion that in many courts would be 
regarded as an exhaustive opinion. 

At the time when he was called to the Bench, 
Judge Sanborn had already attained a leading yosi 
tion among the lawyers of the Eighth Circuit. En- 
dowed by nature with intellectual strength and 
moral courage of a high order, gifted with a re- 
markable capacity for work, although without pre 
vious judicial experience, he was qualified in a rare 
degree to discharge his duties as a Circuit Judge 
and to aid in organizing and making effective the 
new tribunal which had been created to assume and 
discharge in a large class of cases the functions of 
the Supreme Court of the United States. 

Inspired by the loftiest patriotism and the 
noblest ideals of his profession, his logical and 
trained mind enabled him to analyze difficult pron- 
lems and simplify complicated questions. He swept 
away the immaterial and unimportant factors from 
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a problem of jurisprudence and stated in clear and 
simple English the conclusion reached. 

His opinions are master-pieces in legal litera- 
ture, containing no subterfuge, leaving no opposing 
contention unanswered, showing upon their face 
the wide scope of his investigation, the thorough- 
ness of his study, and the soundness of his reason- 
ing. The clearness and directness of his mental 
processes clarified every question that he touched. 

From the very beginning of his iudicial career, 
Judge Sanborn more than justified the hopes and 
anticipations of his friends and admirers. He at 
once came to be regarded as a judge of the highest 
ability. 

Never for one moment since has that reputa 
tion been diminished. He was forty-seven years 
old when he came upon the bench, and thereafter 
for thirty-six years the science of jurisprudence has 
been enriched by his untiring industry, his lofty 
ideals, and his clear and exhaustive opinions. 

Questions of the most far-reaching importance 
affecting directly or indirectly every citizen in the 
country were covered by many of the decisions 
which he rendered. 

For thirty-six years no labor was spared, no 
selfish motive indulged by him. Blessed by nature 
with a noble presence and those social qualities 
which bring friends, all who knew him loved him. 
Firm in his convictions, he was yet ever willing to 
give patient and sympathetic attention to all, espe- 
cially to those who differed with him. Steadfast in 
his opinions, but never opinionated, logical in rea- 
soning, he was able to bring an array of precedent 
to support the conclusions which he reached. 

The record of his life and service as preserved 
on the printed page and as written in the strong in 
fluence which it shed upon the courts of the coun- 
try and the life of the nation and upon its citizens 
of every station, furnishes a monument more endur- 
ing than any that the hand of man may erect; it is 
a contribution to the profession which he honored, 
to the judiciary whose ermine he kept immaculate, 
and to civilization whose true interests he so sig- 
nally served. 

‘No nobler wish can be expressed for our coun- 
try or any country than that it may always have 
ministers of justice to serve on its courts of the 
character, of the ability, of the industry, of the in- 
tegrity of Walter Henry Sanborn. 

Respectfully submitted, 
Amasa C. Paut, Chairman 

CuHarctes W. BunN 

TAMES Q. OTIS 

GeorGE B. Rose 

N. H. Loomis 

Tyson S. DineEs 

LuTHER ELy SMITH 

S. MAYNER WALLACE 


Review of Recent Supreme Court 
Decisions 
(Continued from page 332) 
to that effect filed in the State Supreme Court were 
much too late 


The objection last discussed and rejected was that 
the record did not show affirmatively that the defendant 





was present at all times at the trial. It was thought 
however, that the daily entries therein showing “al 
parties and counsel present” during the trial was suffi 
cient to dispose of this objection 

In concluding his opinion the learned Cuter Jus 
TICE said: 


It has not been the practice of the Court to write 
opinions and state its reasons for denying writs of certic 
rari, and this opinion is not to be regarded as indicating 
an intention to depart from that practice, but in view of 
the fact that the Court has deemed it wise to initiate a 
practice for speedily disposing of criminal cases in which 
there is no real basis for jurisdiction in this Court, it was 
thought proper to make an exception here, not to be re 
peated, and write an opinion 

The character of the case is such that we should pro 
ceed under Rule 31, as amended May 1927 (274 U. S 
766), and shorten the time for issuing the mandate as pri 
vided therein and order that the mandate and notice of the 
ruling herein be issued forthwith to the Supreme Court of 


the State of Washington for further proceeding 
The case was argued by Mr. W. P. Guthrie fo: 
plaintiff in error and by Mr. Ewing Dean Colvin for 
defendant in error. 


Association Tour Trains to Seattle 
(Continued from page 323 

Spokane which has been arranged at the invitation 
of the Spokane Bar Association who wish to enter 
tain the party for breakfast and a drive through thé 
city Under the revised schedule the trains wil 
reach Spokane at 6:30 A. M. July 21st, so that there 
will be ample time to attend breakfast at the Daven 
port Hotel at 7:30 A. M. Breakfast will be followed 
by a drive through the city terminating at the depot 
in time to allow the first section to depart at 9:3 
A. M. This will necessarily alter the time of ar 
rival in Seattle from 6:30 to 8:30 P. M. but will not 
interfere with attendance at the 
and dance at the Olympic Hotel which have bee: 
arranged for that evening 

The leaving time at Portland has also bee: 
changed from 4:45 P. M. on July 28th, to 6:30 P. M 
which will make the arrival in San Francisco 
little later on the evening of July 29th. 

It has not been possible to complete the enter 


nformal receptio1 


tainment arrangements at San Francisco and it 
Southern California in time for announcement in this 
issue but the bar associations of San Francisco, Sat 
Diego and Los Angeles are completing a most de 
lightful program for all our available time 
Train Arrangements at Chicago 

The Tour Trains leave Chicago from the Unio! 
Station and on the morning of July 16th the Com 
mittee will have a registration booth located in th« 
Concourse of the station, which will be open at 7 :00 
A. M., Central Standard Time. It is requested that 
each member register there and deposit his rail 
road tickets and baggage checks with the Commit 
tee as soon after arrival as possible. Complete in 
formation regarding this registration and as to how 
hotel reservations, tickets and baggage will b« 
handled, together with address list and suggestion 
for wardrobe and baggage are contained in a folder 
which the Committee has issued, copies of whic! 
may be had on application 
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EADQUARTERS: Hotel Olympic, Fifth 
Avenue and Seneca Street. 


Reservations and Hotel Information 


Requests for reservations and information con- 
erning the Oly! nd other Seattle hotels should 
iddress« he secretary, William P. Mac- 


ARRANGEMENTS FOR SEATTLE MEETING 


to whether such arrival will be in the morning or 
evening. 

As space at the Olympic is exhausted, members 
are requested to specify other hotels, also first, 
second and third choice, in making requests for 
reservations. 

Every effort will be made to comply with re- 
quests made, as far as available accommodations 
will permit. Reservations should be made promptly. 

Summer tourist tickets at reduced rates will 
be in effect from all states except Oregon, Wash- 
ington and northern California. Tickets on sale 
daily from May 22 to September 30, inclusive, with 
return limit October 31, 1928. Individual identifica- 
tion certificates will be sent members in Washing- 
ton, Oregon and northern California about June 15, 
enabling them to secure a reduction of 25 percent. 


ADDITIONAL HOTEL ACCOMMODATIONS 


ken, JIr., 209 South La Salle Street, Chicago, 
[To avoid essary correspondence, mem- 
ers are requested to be specific in making requests 
r reservat ing (1) whether double or 
gle room ed and if double the names of 
sons who wv upy it; (2) whether double or 
n beds are ed; (3) the approximate rate; 
+) date « luding definite information as 
Distance from 
Hotel Headquarters 
Ambassad 4% Blocks 
Berg ! 7 Blocks 
Caledoniar . 8% Blocks 
Calhoun 7 Blocks 
Camlin 7% Blocks 
( l Block 
Frye ~ Blocks 
Gown 6 Blocks 
Moore 6% Blocks 
New Was gt 6 Blocks 
New R 10 Blocks 
Savoy 2 Blocks 
Spring t Hotel 2 Blocks 
Vance 7 Blocks 
Wald 5 Blocks 


Publications of American Law Institute 


For the « nience of members wishing to 
ure publica the American Law Institute 
print the { ving list of drafts published to 
ite (May 7, 192 vith price each. Address: 
\merican Lay titute, 3400 Chestnut St., Phila- 
elphia, Pa 
gency Restat t No. 1 $0.90 
cency Restater t No. 2 siaieg. 
ymmentaries t gency Restatement No. 2.. .25 
\gency Restater nt No. 3.. 6GeesGe 80 
ontracts Restatement No. 4 : » eas 50 
ommentaries to Contracts Restatement No.4 .40 
ontracts Restatement No. 5.. i saeaisteaine eae 40 
Commentaries to Contracts Restatement No.5 .15 
yntracts Pr Final Draft No. 1........ 1.25 
onflict of Lav estatement No. | rons ae 
ynflict of Lav estatement No. 2 > 


347 


—With Bath—— 


Single Double Twin Beds 

$3 to $5 $5, $6, $7 $8 

$3, $5 $5, $6 $7, $8 

$4 $5 $7.50 

$3 to $5 $5, $6 
$6, $7, $8 $8, $9, $10 $8, $9, $10 
$3 to $5 $5, $6 

$3 to $5 $5, $6 $7, $8 

$5, $6 $5, $6 $6, $7 

$3 to $5 $6 $7 

$6 $8 $9, $10 

$3 to $4 $5, $6 $6, $7 

$3 to $5 $5 to $6 $6, $7 

$5 $6.50 

$4 $5, $6 $6 

$3, $4 $4, $5 $6 

Commentaries to Conflict of Laws Restate- 
Pe ae | ee eee sae 30 
Conflict of Laws Restatement No. 3......... 1.00 

Commentaries to Conflict of Laws Restate- 
SOE TR in ass cic iakve ov asedes ean .. 40 
Conflict of Laws Restatement No. 4.......... 50 

Commentaries to Conflict of Laws Restate 
RG a eet edie oe 6 ud aans Sal 60 
‘Borte- Restatement Maes Be... ...sccscccvsese 40 
eco PO re 75 
Commentaries to Torts Restatement No. 2...  .35 
oR OS® eee eee 85 
Commentaries to Torts Restatement No. 3... .50 
Business Associations Restatement No. 1.... .50 

Commentaries to Business Associations Re- 
Sebete BO. San wadcs ince kee bs ode 40 

Code of Criminal Procedure Tentative Draft 
ON eee eee > Ae eS 2.00 
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Legislatures and the Commissioners on Uniform 
State Laws 


here are substantial reasons tor genuine concern at 
the weight which legislatures, charged with the responsi- 
bility of shaping the laws’ development, give to opimons 
which others may entertain as to what they should do. 
Chere sems to be an impression abroad, for example, that 
anything which the Commissioners on Uniform State Laws 
recommend should, of course, be adopted without critical 
examination. A striking example of this is found in the 
fact that the legislature of Pennsylvania has enacted Pro- 
fessor Williston’s draft of a uniform law, making any writ- 
ten release or promise valid and enforcible if the writing 
also contains an additional express statement that the 
signor intends to be legally bound 

Let us assume that this act is generally adopted. The 
use of such writings will attain the same vogue that the 
covenant once had. Was all the legislation in this coun- 
try which took away the effect of the seal, except as to 
matters of evidence, accidental, or the result of blind 
wrong-headedness ? There must have been some sound 
reasons of public convenience for all this legislation ren 
dering the gratuitous covenant under seal unenforcible. 


What were those reasons? Did the draftsman of the act, 
or did the Commissioners on the Uniform State Laws, 
ever catalogue _ weigh such reasons of policy? Are 


those reasons still operative and are we to repeat the cycle 
of having this new type of formal instrument come into 
widespread use and then have its effectiveness taken away 
by subsequent legislation? This act was drafted in order 
to take care of the shortcomings in Professor Williston’s 
over-simplified statement for the numerous divergent areas 
of the law now comprehended under the term “considera 
tion.” It does not appear that any study was made as to 
whether this change in the law is dictated by social needs, 
except so far as closeted, reflective thinking can be con- 
sidered as such a study, 

In its unqualified form, this act completely ignores 
the marked disparity in bargaining power present in the 
consummation of numerous contractual arrangements to 
day, and two of many possible examples will show what 
serious consequences can flow from the hasty enactment 
of broad legislation of this sort, without any check-up on 
its practical operations by men in touch with realities 

A corporate employer, having thousands of unorganized 
workmen, drafts a written contract containing the work 
man’s absolute promise to work at a stated wage for two 
years and containing no promise on the part of the em 
ployer to furnish employment for any period. The draft 
incorporates the statement that the signor intends to be 
legally bound. This printed form is passed out, and the 
workmen sign on the dotted line provided as, in actual 
practice, it is clear that such unorganized workmen can be 
compelled to sign from a fear of losing their jobs. If 
wages go up, the men are bound, under this statute, to 
remain at the wages fixed in the contract. If wage levels 
go down, the employing company is free to discharge the 
men and take on cheaper help 

A day laborer working for a railroad company is in- 
jured. As has been the practice of some railroad com 
panies, he is told that he cannot obtain re-employment un 
less he signs a release of his claim for damages against the 
company. He signs such release, drawn in the terms of 


Professor Williston’s draft He gets, in return, employ 
ment from day to day and may be discharged at the end 
of the first day. The Commissioners on Uniform State 


Laws have so framed the law, and the legislature of Penn 
sylvania has made the law of that state, that such release 
is operative to bar the workman's claim against the com 
pany, however gross its fault may have been 
HERMAN OLIPHANT 
Columbia University. 


Attorneys and Claims for World War Veterans 
Epitok AMERICAN BAR ASSOCIATION JOURNAI 
Since claims on behalf of World War veterans are re 
ceived by the United States Veterans’ Bureau from practi 
cally every town and hamlet in the United States, the 
American Bar Association Journa! may save many attorneys 
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from possible criminal prosecution by the publication of 
the following information 

Congress, in enacting beneficial legislation tor Work 
War veterans, has limited the amount oi legal fees. Sec 
World War Veterans’ Act, approved June 7, 1924, as 
amended (43 Stat., page 1311); and World War Adjuste: 
Compensation Act (44 Stat., page 828) It is incumbent 
upon the Director of the United States Veterans’ Bureau 
to entorce the provisions of the Acts under which the 
sSureau operates, and the handling of infractions of pena 
laws is placed under my jurisdiction in cooperation wit! 


the Department of Justice. 

My office is seriously concerned with the problem of 
attorneys over “— country charging fees in excess of those 
allowed by law. s long as a case is prosecuted before the 
Bureau the fee is “finite to $10.00. In the event of suit 
brought under the provisions of Section 19 of the World 
War Veterans’ Act, the attorney for the successful litigant 
is entitled to a fee not in excess of ten per cent of the 
amount of the judgment, provided such fee is allowed by 


the court and is made a part of the judgment in the case 

Such laws have been upheld almost from the beginning 

of the country’s history. (See Hall vs. U. S. 25 L. Ed 

page 180; Welty vs. U. S. 2 Fed. [2nd], page 562; and 
Margolin vs. U. S. 70 L. Ed., page 70.) 

Needless to Say, this office and th Department ol 

apes find it an extremely unpleasant duty to be compelled 

) prosecute attorneys for charging fees in excess of thos 

ne hae by law, and I shall therefore very much appreciate 


your giving this information as much publicity as possible 
in your Journal 
Witt1aM Wo rr SMiItH, 


General Counsel, United States Veterans’ Bureau 





Excess Baggage—A Lawyer's Plea for Simplicity 
Epitor, AMERICAN Bar Association J 

Some years ago | spent two days of close study trying to 
master the meaning of two words absque h 

As far as any affirmative action of mine was concerned 


it did not matter 

My opponent had used the two words in his pleading, and 
I had to be sure that they would not trip me 

Which tends to prove that in the law we are too scientific, 
and are paying for a lot of excess baggage, of no value withal; 
and we are actually paying for it. It seems difficult for the 
profession to understand that there is only about so much that 
can be charged in a case no matter how much time we put into 
it, and that when we have reached a certain point, the further 
time then invested brings little, often no return. 

It is a common fault with many callings—they are too 
scientific. 

Many a doctor has let his patient die, contented with the 
reflection that the patient died “regular,” although not fully 
aware of his own mental process in the mat 

A minister of the Gospel is often chained to dogma. 

An accountant often produces work of the highest type, 
if inability to understand it is the proper test 

There is, however, an ever increasing number of thought- 
ful lawyers who aspire to bring about a more practical view- 
point in the law, in practice as well as in administration, but 
this is often discouraging. 

Thus, I once asked one of our appellate judges whether 
he would not consider it some little progress in the right direc- 
tion for his court to burn the moss-grown log we ca. “assign- 
ments of error.” 

He is a learned man, with a heart strictly in the right 
place, but he instantaneously replied, “We could not run our 
court without them.” 

He so believed, he still so believes; and he will continue 
to so believe. 

asked how long it was since a member of his court had 
even looked at any such assignment, and he replied, seriously, 
that in the preceding year he had prevented a rank injustice 
under the forms of law by picking a flaw in an assignment of 
error. 

I am not disputing the virtue of this act, although it 
is safe to say that some other expedient was at hand by which 
to accomplish the result; but it is disquieting to consider the 
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: st of all this—the s—the days—the months, in the aggre- 
gate, of lawyers’ time ed up in preparing these assignments 
f with care against being tripped, in reading proof, in parsing 
the opponent’s assig nts, and of printer’s time, and of 
‘ clients’ money—all excess baggage—almost if not quite a total 
Z loss to client, lawy und court, for it must be plain that a 
awyer ought to be permitted to p freely whatever error 
here is in the re l d what he does not argue, he, of 

ourse, waives 

To get rid of t particular item of tmpedimenta needs no 
egislation, just a simple rule of court; probably five words 
would do: “Assigr ts of error are abolished.” No wonder 
the layman loses respect for us! 

Tens of thousands of estates ar i pass through the 

robate court of the nty of my residence In each there is 

an executor or administrator, whether male or female. In 
every one of them we patient lawyers have to watch the blanks 
as we fil] them out t e sure of the gender, and, after the 
executor or administrator is appointed, in many of the subse- 
juent papers the sa re must be exercised; and when a 
woman is appointed must designate her as “administratrix,” 
and when there are tw we perpetuate a high crime—we 
write “executrices 

Something must wrong with the machinery somewhere 
along the line, or we would be writing “guardiana” and guar- 
lianae.” We do write “conservatrix” and (Heaven help us!) 

nservatrices”’; do we thus recognize that we ourselves need 

onservator pr 1 nservatrix ! 

In real life, long e, we used such words as “authoress” 

d “poetess,” | g abandoned that sort of 
imusement—outside t law 

In passing, if you will walk long enough on the right side 
f the right street in Atlantic you will actually come 
pon a sign reading, “realtoress.’ 

We need no legislation to get rid of this kind of excess 
aggage. The lawyers can do it. The clerk of the court can 
do it, by preparing blanks reading “executor” and “adminis- 
trator,” to which, if need be, we can add a simple s. 

When we consider the expeditious manner in which con- 
troversies are decided in tribunals of one kind and another 
where there are no written pleadings, and when we consider 


1 


)w much time and talent are often actually wasted in prepar- 





ing and settling pleadings, and how much of settled plead- 
ings turn out to be useless, we may well take on a doubt as to 
the real efficacy of the system, but this at least is true—we 
ought not to put a premium on bad conscience by tolerating 
pleadings that are not sworn to, and in the absence of which 
we are often put to proof of what would not be denied under 
oath. One result of a system of unsworn pleadings sometimes 
is that a litigant pleads one way and swears another, at no 
very great risk and, too, without shocking lawyer or court 
This is particularly vicious in Chancery where the ancient 
penalty for not waiving the oath gives to the defendant an 
advantage, the universal result in that regard being an answer 
not under oath. What libraries of waste evidence are thus 
built up! In many jurisdictions, at least, no legislation is 
needed to scrape off this barnacle—merely a rule of court. 

Why do we persist in prefacing each paragraph of a bill 
in chancery with the words, “Your orator further charges 
and states the fact to be”? The same result can be reached 
by stating at the outset that “Complainant states as follows :’ 

If we could divest ourselves of the fetish of form in our 
private practice we could effect some desirable changes there. 
also. 

Personally I do not believe in the death penalty except for 
one offense, namely, the use by a lawyer in drawing a contract 
of “party of the first part,” etc. Of what use is it but an 
igroble one to retain this archaic phrase when we have at 
hand words which clarify rather than confuse, such as “seller” 
and “buyer”; “landlord” and “tenant”; “trustee” and “bene- 
ficiary”; “owner” and “licensee,” at the same time avoiding 
words so nearly alike as to tend to lead to some confusion if 
inattentively read, like “grantor” and “grantee”; “lessor” and 
“lessee”; “contractor” and “contractee.” In most cases the 
mere use of the names of the parties, and, where one is a 
corporation, the words “the ccrporation” is sufficient. 

In fact why do we trouble ourselves with all the verbiage 
of a formal contract? Why not a letter, with the word 
accepted at the Lottom? If the objection is that you cannot 
charge enough for it, there is a sufficient answer to even that 
base suggestion: You can draw two of this kind while you 
are drawing one of the other! And your client is fully satis- 
fied in the one case and not so in the other. If it becomes 
necessary t interpret the contract, which form will be the 
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clearer? And which form is likely to produce the greater 
number of disputes? 

In the drafting of wills we have at last left out the words 
“mindful of the uncertainties of this transitory life,” and 
“amen” has been driven out. 

Sut we still provide that our just debts be paid. It is 
admirable to use the word just, but why mention so unpleasant 
a subject as debts when there is no way for a solvent estate to 
escape their payment! 

We persist in having the testator declare that he is of 
“sound and disposing mind and memory,” which declaration in 
strict logic raises some question about the fact, and, in any 
event, it is fair to assume that this statement of a testator of 
unsound and undisposing mind and memory would not be very 
persuasive evidence on the point in the event of a contest 

As heretofore suggested in this magazine, why do we take 
the trouble in disposing of the “rest” of the estate to add 
“residue and remainder”? Most of us, if we were bequeathed 
the “rest” would be willing to have some one else take the 
“residue,” with the “remainder,” to boot! 

These suggestions are not intended to be more than illus- 
trations. It would seem that if the profession could establish 
a desire for simplicity as a habit of mind, we would eventually 
improve our outlook, increase our incomes, gain the respect 
of our clients and the public, and make things a little easier 
in a world that is getting somewhat rough. 

Rosert McMurpy. 

Chicago, Feb. 14. 


“A New Development in Jury Trial” 


Epitor AMERICAN Bar ASSOCIATION JOURNAL: 

The article entitled “A New Development in Jury Trial 
in the December issue, by Leon Green, associate professor of 
law in Yale University, advocates a submission of special 
issues to juries as a means of obtaining more exact justice 
than can be obtained by submitting the general issue. 

I write this letter to call attention to the fact that the 
plan was tried in California, and after four years’ experience 
was abandoned. 

Section 625 of our Code of Civil Procedure as enacted 
in 1872, and based on the New York Code, provided in sub- 
stance that the Court might submit special issues to the jury 
and require it to find upon the same in addition to its general 
verdict. The section further provided that where the special 
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findings were inconsistent with the general verdict the former 
controls the latter and the Court must give judgment accord 
ingly. In 1905 the Legislature amended this section to pro- 
vide that in all cases the Court must, upon the request in 
writing, of any of the parties, direct the Jury to find its spe- 
cial verdict in writing upon all or any of the issues, and i 
all cases must instruct them upon the request in writing of 
any of the parties if they render a general verdict to find upon 
the particular questions of fact, if stated in writing, and must 
direct a written finding thereon, The Legislature retained the 
provision that special findings of fact controlled the general 
verdict. 

It was found in practice that this was the means of up- 
setting many verdicts. It was also found that Counsel could 
often frame questions in such a way as to entrap the Jury 
into making findings not consistent with their general verdict 
or with the purpose which the Jury desired to accomplish 
It is the advantage which a trained intellect may always take 
over the mind of a crowd. 

The 1909 Legislature again amended the section and re- 
stored it to its original form, in which it still stands. I remem- 
ber very well the actual operation of the Statute and the fact 
that an insistent demand arose from the public press that the 
amendment of 1905 be repealed. 

You will observe that our Judges have the discretion to 
submit special findings, but in actual practice they are seldom 
used and our Judges are reluctant to submit special findings 
to a Jury, except in equity cases, where the Jury is only 
advisory. 

The advisability of submitting special issues to the Jury 
depends upon our philosophy. A case may be made in their 
favor, if the object of a Jury trial is to administer the law 
as it is technically written, but in actual practice many of us 
think that the Jury is a means for modifying the rigours and 
hardships of a technical administration of the law, wherein the 
people, represented by the Jury, may, in their pleasure, give a 
verdict in accordance with their ideas of substantial justice. 

Probably this theory of a Jury’s function will meet with the 
disapproval of many. That is a matter of opinion, and again 
the matter of our outlook upon life, but I desire to call the 
attention of the readers of your journal to the experience of 
the State of California, when it required special issues to be 
submitted to the Jury and made them controlling over the 
general verdict. 

CLARENCE N. Ricans. 
Napa, Calif., Dec. 1 





NEWS OF STATE 
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Arizona 





Arizona Bar Favors Rule-Making Power 
for Courts 


By a unanimous vote the Arizona Bar 
Association at its meeting in February 
went on record in favor of the exercise 
of the rule-making power by the courts 
This action followed an address by Su- 
perior Judge Dudley W. Windes which 
was adopted as an expression of the 
views of the Association. Judge Windes 
stressed the necessity of technical knowl- 
edge of the procedural problems to be 
dealt with, which knowledge most legis- 
lators do not possess. Among other 
things he said: 

“To my mind the advisability is plain. 
Legislative control of procedure stifles 
enlightened progress and growth. The 
tendency of the method is to place the 
courts in a routine rut. Flexibility and 
elasticity are needed. 

“These cannot be had through the 
legislature. Such changes as are needed 


should be made without years of delay. 
A judicial council or rules committee 
could accomplish in thirty days what 
the legislature would accomplish in sev- 
eral years. 

“Courts to operate in a business-like 
aud competent manner, can not be gov- 
erned by rules which are the result of 
legislative theory. They must of neces- 
sity be governed by rules that grow out 
of the exact requirements of actual prac- 
tice. Such rules must be delicately 
adapted to the circumstances. 

“Only experts, the bench and the bar, 
with a thorough knowledge of the tech- 
nique essential to the work of the courts, 
experts familiar with the intricacies of 
litigation and with a subtle appreciation 
of the problems involved, are in a posi- 
tion adequately to handle the problem.” 





Kentucky 





Kentucky Bar’s Annual Meeting 


Harry B. Mackoy, of Covington, a son 
of the first president of the Kentucky 


Bar Association, was elected president 
of that organization at the meeting held 
at Lexington on April 5 and 6 J 
Verser Conner, of Louisville, was re- 
elected secretary, and Clinton M. Har- 
bison, of Lexington, was reelected treas- 
urer. 

The following vice-presidents were 
chosen: First District, John C. Gates, 
Princeton; second, Alex N. Chaney. 
Bowling Green; third, Prescott Sandidge, 
Burksville; fourth, R. G. Gordon, Louis- 
ville; fifth, Miss Kathleen Mulligan, 
Lexington; sixth, M. C. Swinford, 
Cynthiana; seventh, Thomas D. Theo- 
bald, Grayson. 

The following were named to be mem- 
bers of the executive committee: Wal- 
lace Muir, Lexington; A. C. Van Winkle, 
Louisville; George B. Martin, wig 3 
burg; B. R. Jouett, Winchester; R. C. 
Thomas, Bowling Green; Judge 3 _ 
Robbins, Mayfield, and ‘the president, 
secretary and treasurer ex-officio. 

The meeting was opened with an in- 
vocation by Father William T. Punch, 
followed by the address of welcome by 
Mr. J. Pelham Johnson, president of the 
local bar. Judge J. E. Robbins, of May- 
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The New Co-op U.S. Digest Will 


Be Permanent and Final for 


a Generation at Least 


Perhaps the most important single 
feature and the one which distin 
guishes the New Co-op U. S. Digest 
fron others previously published 


pocket supplement device mak 
ing it possible to keep this Digest al 


lown to date. 


(his is similar to the plan that has 
been so successfully employed in Mc 
Kint s Consolidated Laws of New 
York, the New U. S. Code Annotated. 
Unit Laws At otated and Ver 
Ol exas otatutes 
Lh nN he new U.S 
Dige land pi ment fora gen 
N c be nece ssary for the 
ne buy expens supplements 
S several different alpha 


bets to make certain that he has access 
to the latest Supreme Court Decisions. 
At no time will the user have to rete 
to more than two alphabets, for these 
continuations will be cumulated each 


year. 


This service will be furnished sub 
scribers at a reasonable figure which 
the publishers guarantee will not ex 
ceed $2.50 annually for the next three 


vears at least. 


Three volumes of the Digest are now 
ready for delivery and the remaining 
seven will follow at the rate of one 
approximately every sixty days. A 
special prepublication price of $90.00 
is now in effect and in addition we 
offer liberal allowances for the Old 
Co-op Digest applied against the new. 





ring now you get the benefit of our spe 
hlication pri e and allowances for the 
U.S. Digest which will later be with- 
sk us about them. 
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I:mbodying the suggestions of hundreds of lawyers and judges, it is a practical work, 
designed by lawyers of experience to answer the concrete problems of federal 


A supplement will be published after every session of Congress. 


No new editions—published under our perpetual+ revision plan. 
of congress should be so radical as to render the 
branch of the subject obsolete, a revision of the particular volume affected will 


Complete forms prepared by the greatest expert on the preparation of legal docu 
ments in the country, Clark A. Nichols, author of Nichols Annotated Forms 


Order now and take advantage of prepublication guaranty of not to exceed 7 volumes. 


Price $10 per volume. 


Published by 


CALLAGHAN & COMPANY 


Since 1864 


If new enactments 
treatment of any distinct 


a form 


Chicago, Illinois 








field, then delivered the presidential ad 
dress. Other speeches on the program 
were by Lieut. Gov. James A. Breathitt, 
who spoke on “Legislation and the Leg 
islature,” and recommended, among 
other things, that the state’s criminal 
code be revised along the lines of the 
recommendations of the American Bar 
Association and similar bodies so as to 
simplify and speed up procedure and 
remove the unfair disadvantages unde 
which the Commonwealth labors in 
criminal trials; “Some Great Lawyers ot 
Kentucky,” by Hon. George B. Kinkaid 
of Lexington; “Some Epoch-Making 
Decisions of the Court of Appeals of 
Kentucky,” by Judge Richard Priest 
Dietzmann; “John Adams and _ the 
American Constitution,” by Hon. Charles 
Warren, Washington, D. C 

The visitors were entertained by the 
Lexington Bar with an _ out-door 
luncheon at Hinati, one of the fine st 
breeding places of the Blue Grass 
country 
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Louisiana 





Louisiana Bar’s Annual Meeting 
Hon. R. Frank White of Alexandria 


was elected president of the Louisiana 
Bar Association at the annual meeting 
held in Shreveport in April. Other offi 
cers elected are: Charles F. Fletchinger, 
of New Orleans, vice-president, first dis 
trict; J. D. Barksdale, of Shreveport 
vice-president from the second district 
W. A. Bell, of Lake Charles, vice-pres' 
dent third district Allan Sholars, of 


Monroe, vice-president fourth district; 
Charles C. Bird, of Baton Rouge, vice 
president fifth district; L. P. Caillouet, 
of Thibodeaux, vice-president sixth dis 
trict, and W. W. Young, of New Or 
leans, secretary-treasurer All officers 
except Mr. White and Mr. Bell were re 
elected The latter was elected to fll the 
vacancy caused by Mr White's election 
to the presidency 

Senator James A. Reed of Missouri 
made an address on “Constitutional Lib- 
erty,” Governor-elect luey P. Long 
spoke on “Reform of the Judiciary,” and 
Justice Edouard Fabre Surveyer of 
Montreal delivered an address on “Hus 
band and Wife in Louisiana and 
Quebec.” 

[he association was welcomed to the 
city by Mayor L. E. Thomas, and by 
Mr. Lowell C. Butler .on behalf of the 
Shreveport Bar The response on be- 
half of the association was made by Mr 
John R. Hunter of Alexandria 





Mississippi 





Mississippi Bar’s Annual Meeting 


Geo. W. Currie, of Hattiesburg, was 
chosen president of the Mississippi Bar 
Association at the meeting held at Gulf 
port on May 2 and 3. Judge T. C. Kim 
brough, dean of the law school of the 
University of Mississippi, was chosen 
vice-president and J. C. Sweat, of 
Corinth, Robert H. Powell, of Canton 
and Mike S. Conner were elected mem 
bers of the Executive Committee 

Che principal address of the meeting 


was delivered by Hon. Charles B. Ames 
ot Tulsa, Oklahoma. He argued that bot! 


the Fifteenth and Eighteenth Amend 
ments to the Federal Constitution were 
direct assaults on the basic principles 


upon which the framers of that document 
devised it and in direct opposition t 
state’s rights. He proposed that “thé 
people of the South who are opposed XK 
the enforcement of the Fifteenth Amend 
ment join with the people of the Nort! 
and other sections of the nation who are 
opposed to the Eighteenth amendment 
in an effort to secure the adoption ot 
another amendment repealing these twi 
that are not being enforced and thus 
leave the regulation of suffrage and pro 
hibition to the individual states.” 

The association was welcomed by 
Mayor J. W. Milner of Gulfport, wh 
took the occasion to call attention to the 
harbor development at that growing 
southern seaport, and by Judge D. M 
Russell for the Harrison County Bar 
The response on behalf of the associa 
tion was made by R. C. Stovall oi 
Okolona. President Wilbourn then de 
livered the presidential address, in which 
he dealt with recent legislation and with 
proposed statutory changes which he 
thought the Bar should support 

At one of the sessions Mr. Paul Cham 
bers, of Jackson, discussed various pro 
visions of the corporation law enacted 
at the last session of the legislature 
Chancellor Virgil Griffith spoke on the 
revision of the Mississippi Code which 
is to be undertaken by a commission of 
which he is a member as a result of ar 
act passed at the same session 

The entertainment features included a 
banquet and a boat ride on the Sound 
Clarksdale was chosen as the place for 
the next meeting 
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i pted the President's report 
1 itsei! m tave nst 
ent and aut Zz r i 
lirecto! f the As ation t 
steps as in their jt igment ght 
sary t ng about the lling 
tutional conventior 
nmittee on Reform a! Remedia 
e submitted a well considere re 
i mittee was appointed at the 
Meeting held at Texarkana 
vas continued at th ston 
g 127 Che repe Pp é it 
n le tects I thie I edure 1 
irts and made sugg tor 
I ,.eport had before the meet 
é nted and mailed to each mem 
e Association, as well as to mem 
tie idiciary and t the legis.a 
[exa ] € A ssociatio! ex] ressed 
al this report by a ting it 
Committee on Criminal P edure 
( a report making constructive 
nd recommendations for al 
s in the now existing law of crim 
c lure This report was ad pted 
\ssociatior 
report of the Committe: Leg 
vas rea and idopted by the Asso 
T ee oO (srieval ‘ } his 
orted that no charges ring the 
" y a member against a member 
\ ciation had been filed with it 
mmittec he wever Stated tre pro 
f the nstitution and laws ot 
tion defining the power { this 
{ the Association to inves- 
P offenses by met ers, and 
t that under these provisions all 
must be brought t re attention 
1! ttee \ member The com 
re ended that an me ment 
tior 1 by e¢ adopted 
t word member.” 
nendment having be with the 
iry tor more than thirty lays, as 
y the constitution, was by the 
th lopted Che rey t tis 
ttee w approved by the Associa- 
ft the ( mimiuttee yn 
ercial Law and the Committee on 
Educat and Admis t the 
ere re ind ordered filed 
report the Committee mn De 
Members and the Committee on 
n State Laws were adopted by 
ssociatior 
: | al I ttee al p inte tne 
t in <« formity with a resolu 
i the Association ad d at the 
ina meeting in 1926, and likewise 
Houston meeting 1927, sub 
2 well considered report on the 
eI g Bar legislation, and like 
resented a bill wo be presented 
Legislature of Texas to be know 
Self G rning Bar Bill. This 
id een printed before the 
g and distributed t members 
mittee pointed out the inade 
the present system for punis 
t il practices by lawyers and 
essity for enacting legislation 
the Bar the power to investigate 
such offenses rt bill as 
ted by the committee is modeled 
California act, which provides i 
nce for the compulsory incorpora 
f the Bar for a Board of Gov 
I trial of offenders by i] 
il yinted by the Board (s0V 
wit the right of appeal tron 


f uch 





courts of Texas, and for the adminis 


trative organization of the Bar Ass 

This report and 
approved and adopted by the 
and the 
the Associatior 
all necessary steps to secure the enact 
ment of this law 

The Committee on Cooperatio vitl 


the bill was 
Associa 

and directors of 
authorized to take 


ciation 
tion othicers 


were 


the American Law 


that a 


Institute report 
substantial portion of a restate 
of contracts and of con 
flicts of laws by the American 
stitute complete and 
pamphlet form, and 
the Association prepare an 
edition of these restatements, to be sold 
to members of the Bar at cost Phe 


Association by 


ment of the law 
Law In 
was printed in 
recommended that 


annotated 


resolution 
plan and authorized the officers and di 
rectors of the Association to carry it 
into effect in such way as in their 
ment seemed advisable 

By mutual action of the 
zations the District Judges 
incorporated into this 
effective at once, to be designated as the 
Judicial Section of the Texas Bar Ass 
ciation, and meet at the time 
and place as this Association 

Honorable Dan Moody, 
Texas, was a guest of the 
and delivered an 
dress, which 
applause 

George ( 
the Association, 


ipproved thi 


judg 


two organi 
Assoc latior 


was Association 


Sarin 


Governor ol 
Associatior 
extemporaneous ad 
was received with heart) 
(uaines, Jr Secretary of 
reported that 
were at the beginning of the meeting 
1.224 members of the Association. Dut 
ing the new applications 
for membership were presented by Hor 
orable Carl B. Calloway, President of 
the Dallas Bar Association and Chair 
man of the Membership Committee, all 
of which applications were approved by 
the Association, and making a total 
membership at the close of the meeting 
of 1,481. 

he officers and directors of the As 
sociation elected at the meeting to hold 
office for the year 1928-1929 are as fol 
lows: W. M. Crook, Beaumont, Presi 
dent; C. S. Bradley, Groesbeck, Vic« 
President; Geo, C. Gaines, Jr., Houston 


there 


meeting 257 


Secretary; Henry G. Evans, Bonhan 
Treasurer. Directors: R. L. Ball, Sar 
Antonio, Chairman; Geo. E. Shelley 


Harry P. Lawther, Dallas: W 
Houston; A. L. Burford, Tex 


Austin; 
L. Cook, 


arkana 


Very delightful entertainment wa 
furnished to visiting members, thei 
families and friends by the Dallas Bar 


\ Musicale 


Lawyers’ 


Tea was given 
Wives Club for 


lune 1, at 


Associatior 
by the Dallas 


| 


the visiting ladies on Friday 


3:00 p. m., and they were again enter 
tained at the Dallas Little Theatre Fri 
day night. There was a stag party at 


the Baker Hotel Friday whic! 
elaborate entertainment 
\fter the stag 
| ‘ 


night, at 





was prov 
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PROVING AN AUTOMOBILE ACCIDENT CASE 


What To Ask and WHY. 





Specific questions to be asked and answered 
in EVERY Automobile Accident Trial. 





Trial of Automobile Accidents 





By LOUIS E. SCHWARTZ 





ER & COMPANY, 


296 Broadwa 
VW 
York ( 


of the New York Bar 


‘T*HE book takes up, question by question, the testi- 
mony of every class of witness usually called in an 
automobile accident trial. 

Alongside of each question there is a concise, yet ac- 
curate statement of the underlying reasons for asking 
such question and all the points of law, (both adjective 
and substantive), involved, showing the effect of the 
answer from the point of view of both the plaintiff and 
the defendant. 

Every point has its citation of cases covering all juris- 
dictions in the United States. 

This book is the very first to reduce the study of the 
trial of an action to an exact formula, enabling you to 
ask the Right Question at the Right Time. 

All types of cases are painstakingly classified, and 
arranged, thus making it possible to give the exact ques- 
tions to be asked in any and every automobile accident 
case. 

The unique arrangement of the chapters, sectional 
catch lines, questions and text makes it possible to find, 
in fifteen or twenty minutes, a// the questions to be asked 
as well as the law and rules of evidence which are per- 
tinent to the particular case to be tried. 

I VOLUME, Price $10.00 
































WASHINGTON 


1775 -1928 


“What with my own business, my present ward’s, my 
mother’s which is wholly in my hands, Colonel Colville’s, 
Mrs. Savage’s, Colonel Fairfax’s and the little assistance 
I have undertaken to give in the management of my brother 
Augustine’s concerns (for I have absolutely refused to 
qualify as an executor) I have been kept constantly 
engaged in writing letters, settling accounts and nego- 
tiating one piece of business or another, by which means 
I have really been deprived of every kind of enjoyment.” 
(George Washington to John West, Jan. 13, 1775.) 


If there had been Corporate Suretyship in the time of 
Washington he could have declined to qualify. He could 
have arranged for the services of an experienced lawyer and 
secured complete protection for all of these estates by the 
simple requirement of a surety bond from the administra- 
tors c. t. a. 


Statesmen and business men of today do not have to act 
as executor or guardian for their relatives to make sure that 
estates will not be squandered. When an attorney known 
to the testator or the family and familiar with probate law 
qualifies as executor or guardian and is bonded by the 
World’s Largest Surety Company the greatest degree of pro- 
tection is assured to the estate. 


It is the ideal modern combination which, unfortunately, 
did not exist in General Washington’s lifetime. 


A NATIONAL SURETY bond brings peace of mind 


to all interested parties. 


Apply direct or to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 
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